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9th December  2015 
 
GIBB Public Participation Office, 
Nuclear-1 EIA,  
P.O. Box 35007  
Menlo Park, 
8000 
 
Att: Elizabeth Nortje 
 
 By email:   nuclear1@gibb.co.za/ nuclear-1@gibb.co.za/ 
publicparticipation@gibb.co.za 
 
RE:  
Revised Draft Environmental Impact Assessment Report Version 2 for the Eskom 
Nuclear Power Station and Associated Infrastructure (Nuclear-1) - DEA Ref. No: 
12/12/20/9441  (“Version 2 of the RDEIA report”) for a Proposed Nuclear Power 
Station and Associated Infrastructure. 
 
We act for Earthlife Africa Johannesburg and Greenpeace Africa. We submit our 
clients’ comments on Version 2 of the Revised Draft Environmental Impact Assessment 
Report (Version 2 of the RDEIA report) for the proposed Nuclear-1 Power Station 
(NPS).    
 
We are assisted in making this submission by Dr Mark Chernaik PhD2, and Professor 
Stephen Thomas.3 (See: expert submission by Professor Thomas attached to this 
submission.) 
 

                                           
1 Gibb Pty Ltd August 2015 

2  Staff Scientist, E Law (Environmental Law Alliance World Wide), Eugene, Oregon, USA 

3 Professor of Energy Policy, Public Services International Research Unit (PSIRU), Business School, 
University of Greenwich 30 Park Row London SE10 9LS UK 
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1. We refer to the submission made by us on behalf of our clients dated 5th August 
2011 in response to the publication for comment of Version 1 of the revised 
RDEIA report.  Many of the issues raised in that submission have not been 
addressed in Version 2 of the RDEIA report.  These deficiencies will be 
addressed in the present submission.  They are updated, summarized, and 
repeated where necessary for completeness.  We request that this entire letter is 
placed before the decision maker.   

2. It is submitted that Version 2 of the RDEIA report fails to place material 
relevant considerations before the decision maker as is required by the 
Promotion of Administrative Justice Act4 No (PAJA)5 and violates several 
substantive provisions of the National Environmental Management Act6 
(NEMA) and applicable regulations promulgated thereunder.7  As such it does 
not comply with the regulatory requirements for the granting of an authorization 
under section 24 of NEMA and should such authorization be granted it stands to 
be reviewed and set aside by the High Court. 

 
The following issues raised in our submission were not addressed and remain key 
concerns:   

 
FAILURE TO ASSESS ECONOMIC AND SOCIO-ECONOMIC IMPACTS OF 
THE PROPOSED PROJECT VIOLATES NEMA AND THE EIA 
REGULATIONS, READ TOGETHER WITH PAJA 6(2)(B). 
 
Possible future benefits of the project 
 

3. Version 2 of the RDEIA report does not address the concerns raised by Earthlife 
Africa under this heading and incorrectly quotes from, and responds to our 
submission.  It states8 “Your concern is that these costs are inter generational 
and you claim that future generations will not have benefited from the 

                                           
4 3 of 2000 

5 S 6(2):  “A court or tribunal has the power to judicially review an administrative action if . . .  

(b) a mandatory and material procedure or condition prescribed by an empowering provision 
was not complied with; . . .  

(e) the action was taken – 

(iii) because irrelevant considerations were taken into account and relevant ones were 
not considered 

6 107 of 1998 

7 EIA Regulations 2006, GNR 385 GG 28753  of 21 April 2006  (“2006 EIA Regulations”) 

8 Letter to the Legal Resources Centre from Gibb dated 5th August 2015, response 4 on page 5 
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generation of electricity from Nuclear 1…”  “In view of the fact that Nuclear 1 
is meant to address both growth in electricity demand and to replace existing 
ageing coal fired power stations.  It is difficult to understand your conclusion 
that future generations would derive no benefit from electricity to be generated 
by Nuclear 1.”  What this response fails to recognize is that the costs of disposal 
of nuclear waste will be borne by future generations for thousands of years.  The 
power stations will only be supplying electricity to the country for the next sixty 
to a hundred years.  Generations after this period will not have received any 
benefit for the debt they must service. 

4. Version 2 of the RDEIA report does not assess some of the most important and 
far reaching economic and socio-economic impacts of the project, despite these 
having been drawn to the attention of Eskom in our clients’ comments on 
Version 1 of the RDEIA report.  These include the economic impact of a worst 
case scenario radiation release (see paragraphs 21 onwards, below).  Also the 
impact on electricity price increases due to the cost of the nuclear build 
programme and its impact on vulnerable and disadvantaged communities.   
Instead it submits a report on the costs of nuclear power, endeavoring to argue 
that these costs are competitive with other technologies.  A statement of the 
estimated costs of the nuclear power plants does not equate to an economic or 
socio-economic impact assessment. 

5. The assessment of costs submitted is in any event flawed.  We annex an expert 
report by Professor S Thomas which disputes the basis given for these cost 
estimates.  The figures are about 20% of the forecast of the costs estimated by 
the UK government and about 33% of the costs forecast by the USA 
government. (See annexure “Critique of Affordability of nuclear power and 
impact on electricity prices:  Professor S Thomas November 2015.”)  We 
include an excerpt from this report: 

 
“First, figures are presented from the (version 2 of the RD) EIR and from 
the UK and US governments as authoritative when in practice, they are 
based on little or no experience. The projected cost of nuclear for South 
Africa is about R470/MWh or, at exchange rates of Nov 2 2015, £22/MWh 
or$34.78/MWh. These figures are about 20% of the figure forecast by the 
UK government (£100/MWh) and about 33% of that forecast by the US 
government ($108/MWh). Despite these huge discrepancies, no explanation 
is given as to how this remarkable cost reduction will be achieved. South 
Africa will be buying any nuclear power plants it purchases from the same 
world market as UK and US so it is hard to see how South Africa will be 
able to buy so much more cheaply than the UK and US, countries with far 
more experience of nuclear power than South Africa. The cost reduction is 
all the more remarkable given that costs in UK and US are as low as 
forecast because the plants planned for UK and USA will receive sovereign 
loan guarantees by the UK and US governments, both of whom have much 
higher credit r ating than South Africa. This will make the cost of 
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borrowing, a major determinant of nuclear costs, in UK and US much  lower 
than is likely to be possible in South Africa.”9 

  
 And in conclusion: 
 

“The conclusion drawn in the draft EIA is as follows: ‘These figures 
indicate that coal-fired electricity and nuclear power have comparable  costs 
in South Africa and the USA, but that nuclear is cheaper than coal in the UK 
and the USA, particularly if modern coal technologies (e.g Carbon 
Sequestration and Control or Integrated Gasification Combined Cycle) that 
reduce greenhouse gas emissions are used.’ There is therefore no basis for 
this conclusion and the  omission of any reference to the 3-5-fold 
discrepancy between the US and UK nuclear costs is glaring.”10 

6. Version 2 of the RRDEIA report submits such cost estimates without 
justification or authority and as such these constitute irrelevant considerations 
that should be disregarded by the decision maker.11 

 
Legislative context and duty to assess economic impacts. 
 

7. The argument made in Version 2 of the RDEIA report that “it is not the purpose 
of the EIA process to deal with the impact of electricity prices and make a 
recommendation on this issue to the environmental decision maker”12 is 
incorrect.  The legislative requirements in this regard are as follows: 

8. The EIA report requires an assessment of each identified potentially significant 
impact, including cumulative impacts, extent and duration of impact, probability 
of impact, degree to which it can be reversed and mitigated.13  

9. Socio economic impacts are recognized as requiring assessment by virtue of the 
following provisions of NEMA.  The preamble and principles laid out in section 
2 of NEMA recognizes that sustainable development requires the integration of 
social, economic and environmental factors in the planning, implementation and 
evaluation of decisions to ensure that development serves present and future 
generations.  Section 23 of NEMA requires the actual and potential impacts on 
the environment, socio-economic conditions, and cultural heritage to be taken 
into account in environmental management. Regulations 32(1)(d) of the 2006  
EIA regulations requires a description of the environment that may be affected 

                                           
9 id page 1 

10 id page 2 

11 Section 6(2)(e)(iii) of PAJA Act No 3 of 2000 

12 Version 2 DEIA report 2 Table 7-22 Common thematic issues and responses page 7-64 

13 2006 EIA Regulations, regulation 32 (k)(i) 
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by the activity and the manner in which the physical, biological, social, 
economic and cultural aspects of the environment may be affected by the 
proposed activity.   

10. Added to this section 2(4)(b) of NEMA states that environmental management 
must be integrated, acknowledging that all elements of the environment are 
linked and interrelated, and it must take into account the effects of decisions on 
all aspects of the environment and all people in the environment by pursuing the 
selection of the best practicable environmental option. The best practicable 
environmental option is defined in section 1 of NEMA as the option that 
provides the most benefit or causes the least damage to the environment as a 
whole, at a cost acceptable to society, in the long term as well as in the short 
term. 

11. Guidelines published in 2005 by the Provincial Government of the Western 
Cape determine how economists are to be involved in the EIA process, and are 
clearly a relevant consideration.14  They stated that the basic function of 
economic specialist input is to assist in the determination of whether a project 
will enhance the net social welfare.  This involves considering the efficiency, 
equity and sustainability of the project.  Input from an economic specialist is 
especially required if there is a chance that economic impacts are likely to 
influence the decision of whether or not a project is desirable. The guidelines 
further state that macro-economic risks need to be taken into account. In fact 
they clearly state that where the size of the project is such that it could 
influence relative prices then further analysis is required to identify and 
assess potential risks15. The guidelines go on to state that the report also needs 
to take into account the vulnerability of the groups impacted on. Part of the 
assessment should include a consideration of who benefits and who loses from 
the impacts associated with the project. 

12. It is submitted that the legal context set out above requires the EIA report to 
consider the economic impacts that the construction of the NPS will have on 
broader South Africa and in particular the following aspects which were listed in 
our clients’ submission to Version 1 of the RRDEIA report. 

a. the impact on the price of electricity of the expenditure of R120bn on a 
NPS and how this will affect consumers, particularly the poor; 

b. the impact on household income and the taxpayer; 
c. the economic impact of a catastrophic incident on adjacent communities; 
d. the economic impact on all phases of the NPS’s life including 

decommissioning which could be of the same order as commissioning; 
e. an indication of the costs and benefits to assess the socio-economic 

impacts of the project; 

                                           
14 Van Zyl, H.W., de Wit, M.P. & Leiman, A. 2005. Guideline for involving economists in EIA processes: 
Edition 1. CSIR Report No ENV-S-C 2005 053 G. Republic of South Africa, Provincial Government of 
Western Cape, Department of Environmental Affairs & Development Planning, Cape Town.  These 
guidelines are relevant to the extent that the NPS will be built in the Western Cape. 

15 id page 35 
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f. the economic impacts of a major or serious accident on the broader 
community of Cape Town and environs; 

g. waste storage costs (current and cumulative). 
13. It is submitted that the failure to assess these impacts results in the infringement 

of the environmental rights set out in both the Constitution and NEMA. Our 
client is concerned that the costs involved in the construction and operation of 
the NPS will be passed on to electricity consumers, including those from 
disadvantaged backgrounds, and will be intergenerational for thousands of years, 
being visited on future generations long after these plants have been 
decommissioned and who therefore have not had any benefit from them.16  Both 
the Constitution and NEMA make specific mention of the right to have the 
environment protected for the benefit of both present and future generations and 
that development should be sustainable.  It is submitted that the assessment of 
the above socio-economic impacts as well as the assessment of cumulative 
economic impacts17 is required in order to ensure that these constitutional 
imperatives are complied with. 

14. In addition to the concerns canvassed in earlier submissions, we reiterate that it 
is not possible for the applicant to come into compliance with the EIA 
requirements for assessing the economic impacts of the project at this stage 
because of lack of certainty as to the specific type of plant, its design and safety 
mitigation features.  Different types of nuclear power plants, and their safety 
mitigation features will generate different consequences in a major accident 
which will in turn result in different economic impacts.  The monetary value of 
such economic impacts will also be different for different sites, based on issues 
such as population densities and the nature of the surrounding economy.  Factors 
which may determine the range of impacts include: 

a. fuel storage options including alternatives; 
b. waste facilities and disposal methods; 
c. number of containment hulls and their quality; 
d. whether a core catcher is implemented (such technology is 

dependent on the type of design); 
e. the emergency zones that need to be determined; 
f. the source term; 
g. possible cost overruns; 
h. labour, expertise and material required etc.; 
i. the nature of the adjacent economy, and population densities e.g. 

types of agriculture undertaken; 
j. the extent of emergency zones. 

 
 
 
  

                                           
16 NEMA s 1 (definition of “sustainable development”).  

17 2006 EIA Regulations, regulation 32 (k)(i),   
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Cumulative impacts 
 

15. Our submission stated that cumulative impacts of the project must be assessed.  
This is a requirement of the applicable regulations18.  Our reference to the 
applicable regulations being 2010 regulations was incorrect, and an oversight.  
Version 2 of the RDEIA report incorrectly states that such cumulative impacts 
do not need to be assessed 
 

Land use planning 
 

16. Our clients submitted in comments on Version 1 of the RDEIA report that the 
impact on land use planning in the greater Cape Town metropolitan area, of 
locating further nuclear plants at Duynefontein, which is to the north of Cape 
Town had not been assessed. 

17. In response Version 2 of the RDEIA report states that new designs for reactors 
would reduce the evacuation zone in all likelihood and “should the emergency 
planning zones for the Koeberg Nuclear Power station continue to exist, the 
EPZ’s for nuclear-1 would therefore have no impact on spatial planning or 
expansion of the city of Cape Town also on the West Coast corridor.”19 

18. This response completely fails to address the impact that the construction of 
nuclear power stations would have on the development and expansion of Cape 
Town and surrounding areas such as Atlantis.  The report therefore fails to place 
a relevant consideration before the decision maker, in matters which is of high 
importance to the City of Cape Town and its residents. 

19. The anticipated closure and decommissioning of the Koeberg power station in 
the course of the next few decades would have meant that areas around Koeberg, 
which are currently too close to the power station, would become available for 
development.  The Koeberg nuclear power station is thirty years old and due to 
be decommissioned over the next two decades.20  Hence in the next two decades 
land in the vicinity of the Koeberg Power station will become available for 
development.  The application for authorization of a further 4000MW of nuclear 
power envisages the construction of facilities which could generate 4000MW of 
nuclear power and which will have a life span of between fourty and sixty years 
and perhaps longer.21  Added to this would be the construction and 

                                           
18 id 

19 Table 7-22  Common thematic issues and responses – item 17 

20“It is accepted, however, that the Koeberg design in conjunction with the initiative contained in the 
station Life of Plant Plans, currently supports an operational life of 40 to 50 years. By 2014, unit 1 will 
have been in operation for 30 years, with unit 2 reaching the equivalent operational age by 2015.” 
Johannes Kotze, Project Director: Strategic Nuclear Projects at Eskom, 
http://www.pragmaworld.net/media-centre/news-articles/long-term-asset-management-of-koeberg-
nuclear-power-station-to-be-addressed-at-physical-asset-management-conference.php  

21 http://www.world-nuclear.org/info/Nuclear-Fuel-Cycle/Power-Reactors/Nuclear-Power-Reactors/  
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decommissioning time.  In total, the planned building of addition nuclear power 
will constrain development around the northern suburbs of Cape Town, a large 
metropolis for another eighty or more years.  This is a very significant socio 
economic impact as the city has a rapidly increasing demand for housing and is 
landlocked by mountains and ocean, placing pressure for development on the 
zone to the north of the city between Cape Town and Dynefotein as well as to 
the north of Dynefontein.  Also  Atlantis, which is 23 km north of the Koeberg, 
has a critical need for investment in job creating industries in order to address 
the legacy of apartheid planning which put this residential area very far from 
economic activity.  According to the Cape Town City Council website:22 

  
  “Job creation and economic development are two of Cape Town’s  
  biggest priorities. The unemployment rate in Atlantis is one of the  
  highest in the  metropole.”23 
 

 In the experience of our client, Greenpeace, in the case of nuclear plant 
construction, that construction workers need to be certified for this work, and 
only a small fraction are usually sourced locally due to certification 
requirements.24 

20. This highly significant impact and relevant consideration that has simply been 
ignored in Version 2 of the RDEIA report.  The report therefore does not place 
all relevant considerations, (including socio economic information) that could 
materially influence the decision maker before it.  Therefore a decision to 
authorise the construction of a nuclear power station based on this report would 
be open to legal challenge.  

 
FAILURE TO ASSESS WORST-CASE SCENARIO IMPACTS VIOLATES 
NEMA AND THE EIA REGULATIONS, READ TOGETHER WITH PAJA 
6(2)(B). 
 

21. This issue was pertinently raised in our clients’ submissions on Version 1 of the 
RRDEIA report.  Version 2 of the report claims that it has addressed these 
concerns.  However it has not discharged this requirement. 

 
Failure to assess radiological impacts of a beyond design basis accident 
 

                                           
22 http://www.capetown.gov.za/en/MediaReleases/Pages/CityReleasesIndustrialLand.aspx  

23 Section 6(2)(e)(iii) of PAJA Act No 3 of 2000. 

24  This has been their experience on all of the roughly 20 construction projects that they have been 
involved in. In the case of Olkiluoto in Finland these workers came from Portugal, Poland and Ukraine, 
not from Finland. In the case of the Temelin in the Czech Republic, these workers came from the entire 
republic, as well as from Ukraine and Russia, but not from Ceske Budejovice, the nearest major town. In 
Flamanville there were hardly any Bretons among the workers - they came from the entire country of 
France. 
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Introduction 
 

22. Version 2 of the RDEIA report presents confusing information.   The Executive 
Summary to the specialist reports states that “catastrophic incidents were not 
part of the plan of study for the assessment since these incidents are within the 
jurisdiction of the NNR.”25  However in a report entitled “Table 7-22 Common 
Thematic Issues and Responses” Item 3 indicates that the Version 2 of the 
RDEIA report has adopted a different approach, and that it includes a 
radiological assessment to determine the potential radiation exposure from the 
proposed nuclear reactor during normal as well as upset condition.26  The two 
further expert reports which purport to deal with this issue and have been added 
to Version 2 of the RDEIA are the “Beyond design basis accidents” report, and 
the “Radiological assessment report.”   

23. It therefore appears that parts of Version 2 of the RDEIA report have not been 
comprehensively revised and edited to take into account new studies and a new 
approach and the decision maker is therefore being presented with contradictory 
information. 

24. As will be discussed below, these reports in any event fail to provide an 
assessment of the radiological impacts of a severe (beyond design basis) 
accident at the proposed facility, a fatal flaw in an impact assessment under 
section 24 of the NEMA. 
 

Critique of beyond design basis impacts analysis 

25. Without quantitative description of what a worst-case scenario looks like, 
including an estimate of the number cancer cases and fatalities among the local 
population, and a realistic estimate of economic costs27, decision-makers will be 
unable to make a rationally informed choice about whether the purported 
benefits of the project outweigh its risk.    

                                           
25 Specialist reports - executive summaries– assumptions and limitations paragraph  1.10 

26 Page 7-34 

27 These costs have been assessed with reference to recent serious accidents by competent institutions -  
See the European Commission estimates contained in the COMMISSION STAFF WORKING 
DOCUMENT IMPACT ASSESSMENT - Accompanying the document - Proposal for a Council 
Directive amending Directive 2009/71/EURATOM establishing a Community framework for the nuclear 
safety of nuclear installations - {COM(2013) 343 final} - {SWD(2013) 200 final} - {SWD(2013) 201 
final}) http://eur-lex.europa.eu/resource.html?uri=cellar:f15c5932-a8c5-4f00-b681-
dc132ce667cb.0001.02/DOC_1&format=PDF 

Another important recent study was that of the French nuclear institute IRSN , which calculated that the 
total costs of a typical large scale nuclear accident in France would cost around 430 Billion Euro 
http://www.irsn.fr/FR/Actualites_presse/Actualites/Documents/EN_Eurosafe-2012_Massive-releases-vs-
controlled-releases_Cost_IRSN-Momal.pdf and http://www.reuters.com/article/2013/02/07/us-france-
nuclear-disaster-cost-idUSBRE91603X20130207#UFuKLRqw62Wtmyh4.97 
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26. Version 2 of the RDEIA report finally concedes that the EIA must include an 
assessment of the impacts of a worst case scenario.  This is after all the impact 
assessment of a nuclear reactor, recognized as inherently hazardous as far back 
as the White Paper on Energy, in 1998.28  However the report has simply not 
provided an assessment of the radiological impacts of a severe (beyond-design 
basis) accident. 

27. Eskom states that there is lack of certainty about the type of nuclear reactor that 
the project would ultimately employ.  However, despite such lack of certainly, 
Eskom claims that it is providing an assessment of the radiological impacts of a 
severe (beyond design basis) accident of the proposed nuclear facility.  See Page 
5-20 of Version 2 of the  RDEIA Report: 

  “At the time of writing, Eskom had not yet chosen a preferred vendor for 
the supply and installation of PWR technology.  The Department of 
Energy has taken over the nuclear procurement process from Eskom. 
Thus, the plant types  may not be limited to the abovementioned 
alternatives. The Department of Energy has not made public which plant 
types are currently being considered for Nuclear-1. To deal with the 
potential variations in design Eskom has identified an “envelope” that 
defines the full range of different plant types, in terms of their footprints 
and the emissions to air, land and water that they may cause.  The 
envelope represents a “worst case scenario” of potential impacts from a 
PWR Generation III  nuclear power station. The envelope was presented 
in the form of  a “consistent dataset” that was provided to all specialists, 
to serve as the basis for their assessment (Appendix C). Only the key 
features of the envelope are indicated in Table 5-56.” 

28. Version 2 of the RDEIA report identifies the following specialist study as 
providing a “worst case scenario” of potential impacts from a PWR Generation 
III nuclear power station - Beyond Design Accident Report (Appendix E33).  
However this report, despite its title, does not contain an assessment of the 
radiological impacts of a severe (beyond-design basis) accident of the proposed 
nuclear facility. 

29. The 47-page Beyond Design Accident Report contains only the following: 

 1 – An introduction 

 2 – A discussion of the report’s scope (see below) 

 “The reader is introduced to some of the important safety principles upon 
 which NPP design and operation are based and how they relate to 
 accidents that are defined as beyond-design-basis accidents (BDBAs). 

                                           
28 1998, Department of Minerals and Energy ISBN: 0-9584235-8-X 
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 “The concept of defence in depth (DiD) and its application in the nuclear 
 industry has been proven to be of cardinal importance as a result of 
 lessons learnt from NPP accidents. DiD is discussed and the associated 
 safety assessment methodologies. Mitigation of a potential severe 
 accident at a NPP relies on the proper implementation of DiD to be 
 demonstrated using various safety analysis methodologies in an 
 integrated manner. 

 “Three major NPP accidents demonstrated weaknesses in the application 
 of the fundamental nuclear safety principles. Three Mile Island, 
 Chernobyl, and Fukushima Daiichi are discussed. The aim of new GEN 
 III NPP designs is to practically eliminate these BDBAs. An overview of 
 national and international compliance criteria for nuclear facilities 
 (regulatory framework) is provided.  

 “The role of the International Atomic Energy Agency (IAEA) in the 
 event of an accident is described, including the Agency’s role in 
 developing lessons learned and revision of international 
 recommendations for ensuring that the accident is not repeated.” 

 3 – A discussion of principles fundamental to safety in the nuclear  
  industry 

 4 – A discussion of beyond-design-basis accident and related safety 
  concepts 

  5 – A discussion of nuclear power plant design to prevent a beyond-
design-basis accident 

  6 – A discussion of beyond-design-basis accidents at Three Mile Island, 
Chernobyl and Fukushima 

  7 – A discussion of the International Atomic Energy Agency at its role in 
the event of an accident 

  8 – A discussion of the South African Regulatory Framework in respect 
of nuclear power plant risk 

  9 – A discussion of examples from other countries to improve nuclear 
power plant safety 

 10 – Concluding statements 

 11 – References 
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30. Not one page of the Beyond Design Accident Report contains an assessment of 
the radiological impacts of a severe (beyond-design basis) accident of the 
proposed nuclear facility.  For example, there is no site-specific information 
about populations that would be exposed to releases of radioactivity in the event 
of a severe accident, whether the project would be built at Thyspunt, 
Bantamsklip, or Duynefontein.   

31. The report ends with the following statement: 

“A comparison of the GEN III PWR of estimated annual frequencies of a 
large radioactivity release during a BDBA that could result in radiological 
exposure  of the public and pose a high fatality risk, indicates that these 
NPP designs should be able to meet the regulatory limits of the NNR. The 
accident frequencies in Table E-1 (pg. 6) can be compared to the NNR peak 
individual fatality risk of 5E-06 per year.”29 

 “A NPP to be built in South Africa will have to submit a safety analysis 
report that provide the evidence for this provisional conclusion, based on an 
analysis of external and internal events for the specific design and 
specific site where it will be built.” 

32. Notably, the title of a document “Beyond Design Accident Report” is not 
consistent with the actual substance of the document, or what the project 
proponent claims it to be, in this case “a “worst case scenario” of potential 
impacts from a PWR Generation III nuclear power station” (pg. 5-20 of Version 
2 of the  RDEIA report). 

33. The consultants for Eskom could look to the following report as examples of 
site-specific assessments of the radiological impacts of a severe (beyond-design 
basis) accident at individual nuclear facilities: Nuclear Regulatory Commission. 
(1990). Severe accident risks: an assessment for five US nuclear power plants. 
NUREG-1150, Final Report, 1.30 

34. It is not the purpose of this submission to suggest that South Africa should 
follow the methodologies for impact assessments of other jurisdictions.  
However by way of example, the USA demonstrates a rational approach to the 
issue of assessing the impacts of a worst case scenario and is included here for 
information and to guide the decision maker as to whether sufficient information 
has been placed before it. 

35. The U.S. Nuclear Regulatory Commission requires a radiological impact 
assessment of the worst-case scenario in environmental impact statements for 
proposed new nuclear power plants in the United States.  The document: 

                                           
29 “Significant impact” is defined in the Regulations as “an impact that by its magnitude, duration, 
intensity, or probability of occurrence may have a notable effect on one or more aspects of the 
environment”.  The use of the word "or" makes it clear that the legislator intended to include accidents 
that have a large magnitude irrespective of their probability.  

30 http://www.nrc.gov/reading-rm/doc-collections/nuregs/staff/sr1150/  
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Standard Review Plans for Environmental Reviews for Nuclear Power Plants: 
Environmental Standard Review Plan (NUREG-1555) sets out what information 
needs to be in the environmental review of a proposed new nuclear power 
plant.31 The document contains a chapter titled “Environmental Impacts of 
Postulated Accidents Involving Radioactive Materials” (NUREG-1555, Chapter 
7)32 which sets out the requirement for assessing the radiological impacts of a 
severe (beyond-design basis) accident.33 

36. The U.S. Nuclear Regulatory Commission specifies the methodology for how to 
assess the radiological impacts of a severe (beyond-design basis) accident34 A 
critical step is the use of appropriate ‘source terms’ – that is, the amount of 
individual radioisotopes that would be released during a severe accident.    For 
the type of reactor that Eskom is proposing  - a light-water Pressurized Water 
Reactor – the source terms for   assessing the radiological impacts of a severe 
(beyond-design basis) accident is specified in the following additional document 
of the Nuclear Regulatory Commission:  Soffer, L., Burson, S. B., Ferrell, C. M., 
Lee, R. Y., & Ridgely, J. N. (1995) “Accident source terms for light-water 
nuclear power plants” (NUREG-1465)35 

37. The KEY & CRITICAL aspect of this document is that for selection of source 
terms, one assumes release of certain fractions of the total amount of individual 
radioisotopes in the reactor core (core inventory) according to the following 
table in NUREG-1465 and based on the kind of PWR and the kind of 
containment structure (see below). 

  

                                           
31  http://www.nrc.gov/reading-rm/doc-collections/nuregs/staff/sr1555/ 

32  http://www.nrc.gov/reading-rm/doc-collections/nuregs/staff/sr1555/toc/ch7/  

33  http://pbadupws.nrc.gov/docs/ML0716/ML071690007.pdf  

34 “The environmental consequences of severe accidents are estimated using acceptable methodology 
(such as the MACCS2 code package; Chanin and Young [1997].  Chanin, D. L. and M. L. Young. 1997. 
Code Manual for MACCS2: Volume 1, User’s Guide. SAND97-0594, Sandia National Laboratories, 
Albuquerque, New Mexico (Also published as NUREG/CR-6613 in 1998).” 
http://nnsa.energy.gov/sites/default/files/nv_sweis/appendixG/Chanin%20and%20Young%201997.pdf   

35 http://www.nucleartourist.com/events/NUREG-1465.pdf
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38. According to information in Version 2 of the revised draft EIR, there is 
sufficient certainty about the project for Eskom to provide an assessment of the 
radiological impacts of a severe (beyond-design basis) accident. 

39. First, we know that Eskom’s first choice of technology is a light-water 
Pressurized Water Reactor.  Page 5 of the Executive Summary states: 

“Pressurised Water Reactor (PWR) technology, which uses water as a 
coolant and moderator, was chosen by Eskom for Nuclear-1. PWRs are the 
most commonly used nuclear reactors internationally. Eskom is familiar 
with this technology from a health and safety, as well as an operational 
perspective, having used it for the past 30 years at the Koeberg Nuclear 
Power Station (KNPS).” 

40. Second, because we know the size of the plant (4000 MW) and the quality of the 
enriched uranium that would be used by the plant, Eskom’s consultants have a 
reasonably certain idea of the amounts of radioisotopes (e.g. radioactive isotopes 
of noble gases, iodine, cesium, tellurium, strontium, etc.) in the “core inventory” 
for purposes of using the table above in NUREG-1465 to estimate the 
amount of individual radioisotopes that would blow out of the facility if 
there were a severe accident  

41. Another estimate of a potential source term for three of the considered reactor 
designs (the Hitachi / GE ABWR, the Westinghouse AP1000, and the Areva / 
EdF EPR) can be found in a recent study from the Institute for Safety and Risk 
Studies of the BOKU University in Vienna.36  

  

                                           
36 Sholly, Steven, Nikolaus Müllner, Nikolaus Arnold, Klaus Gufler, Source Terms for Potential NPPs at 
the Lubiatowo Site, Poland, Vienna (2014) Institut für Sicherheits-und Risikowissenschaften (ISR) 
BOKU; https://www.greenpeace.de/sites/www.greenpeace.de/files/publications/20140304-
irs_report_source_terms_poland.pdf  
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Reactor design Release fraction Iodine group, 
source term 2 

Release fraction Cesium 
group, source term 2 

ABWR 49% 58% 

AP1000 44.70% 27.20% 

EPR 17.80% 17.80% 

 
FAILURE TO ASSESS ECONOMIC IMPACTS OF A MAJOR BEYOND 
DESIGN BASIS ACCIDENT -CRITIQUE OF ECONOMIC IMPACT 
ASSESSMENT 
 

42. The Version 2 of the RRDEIA report does not assess the economic and socio-
economic consequences of a worst case scenario, or even a serious incident, at 
the proposed nuclear power plant.  It indicates instead that such an event is 
highly unlikely, so unlikely that it renders the question academic.  It concludes 
however the economic impacts would be greatest at the Dynefontein site and 
states that it would affect the economy of the entire Cape Town Metropolitan 
region and large parts of the neighbouring municipalities.  The extent and nature 
of the impact of such an abnormal event or range of events is not considered, 
despite the requirements of Regulation 32(2)(k).37  

43. We submit that this conclusion is without foundation, and even if unlikely, the  
assessment is required by this regulation, as it states that an environmental 
assessment report must include “an assessment of each identified potentially 
significant impact, including cumulative impacts, the nature of the impact, the 
extent and duration of the impact, the probability of an impact occurring, the 
degree to which the impact can be reversed, the degree to which the impact may 
cause irreplaceable loss of resources, and the degree to which the impact can be 
mitigated.”38 “Significant impact” is defined in the Regulations as “an impact 
that by its magnitude, duration, intensity, or probability of occurrence may have 
a notable effect on one or more aspects of the environment.39  Under this 
definition, “significant impact” includes a catastrophic, worst-case scenario 
impact.  In addition, NEMA’s repeated focus on minimisation, prevention, and 
mitigation of environmental degradation40 mandates an assessment of the 
impacts of a severe accident because such an assessment will lead to better 
prevention and mitigation measures.   

44. Version 2 of the RDEIA report41 endeavours to assess the probability of a major 

                                           
37 2006 EIA Regulations 

38 EIA Regulations 2006regulation  32 

39 op cit:  regulation 1 “definitions”  

40 NEMA s 2(4)(a)(i)–(iii), (vii), s 23(2)(a)–(b), s 24(1), (4)(b)(ii), (4A). 

41 Page 57 
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accident by referring to opinions regarding nuclear safety expressed in Great 
Britain ten years ago.42  This UK report believes that the safety, security, health 
and non-proliferation risks of nuclear power stations are very small, and that 
there is an effective regulatory framework in place that ensures that these risks 
are minimized and sensibly managed by industry.  The report is clearly referring 
to the UK regulatory situation.  It goes on to caution against comparing “past 
accidents that happened abroad with anything that might occur at new civil 
nuclear power stations in the UK.”  By the same token, we submit that 
comparing the UK safety and regulatory scheme to that which exists in South 
Africa is equally fallacious and in fact constitutes an irrelevant consideration, 
which the decision maker may not consider. (PAJA section 6(2)(e)(iii)) 

45. As regards comments in the Economic Impact Assessment on the Russian 
nuclear accident at Chernobyl and its relevance to the assessment of the safety of 
nuclear power, the report leaves out a highly relevant piece of information.  It 
states in regard to  the case of Chernobyl  “given the technological and safety 
differences between  the Soviet and Western ( French and US ) systems , the 
likelihood of a Chernobyl – type incident  occurring at Nuclear 1  is negligible.”  
It fails to mention the fact that SA has entered in to a strategic partnership 
agreement with the Russian Federation for the procurement of a fleet of nuclear 
reactors, and is therefore very likely to procure nuclear power from Russia. 

46. Although the Beyond Design Basis Accidents report refers to the fact that South 
Africa has carried out an Integrated Nuclear Infrastructure Review (INIR) it 
does not mention that the South African government has refused to make public 
this report.  A report by the Department of Energy to the Portfolio Committee on 
Energy on 2nd June 2015 revealed that this assessment was undertaken in order 
to ascertain South Africa’s readiness to roll out the planned 9000MW nuclear 
procurement.  Nineteen issues were evaluated and SA was found to be deficient 
in a significant number of these categories.  Although assurances were given that 
these deficiencies are being addressed the process is not being undertaken in a 
transparent manner.  The refusal to disclose this report demonstrates a culture of 
secrecy around nuclear reactor governance in South Africa.  It should be noted 
that a significant part of the blame for the Fukushima Disaster was put on a 
culture of secrecy in Japan.43  Other nations have openly disclosed the contents 

                                           
42 White paper on  Nuclear Power (Great Britain 2006) see paragraph 4.3.1.1 Economic Impact 
Assessment FEIR 

43 See report http://edition.cnn.com/2012/07/05/world/asia/japan-fukushima-report/: Japanese parliament 
report: Fukushima nuclear crisis was 'man-made'” By Yoko Wakatsuki and Jethro Mullen, CNN - 
Updated 0054 GMT (0754 HKT) July 6, 2012, which states as follows: 

“The nuclear crisis at the Fukushima Daiichi power plant in Japan was a "man-made disaster" that 
unfolded as a result of collusion between the facility's operator, regulators and the government, an 
independent panel said in an unusually frank report Thursday. The report by the Fukushima Nuclear 
Accident Independent Investigation Commission outlines errors and willful negligence at the plant before 
the earthquake and tsunami that devastated swaths of northeastern Japan on March 11 last year, and a 
flawed response in the hours, days and weeks that followed. It also offers recommendations and 
encourages the nation's parliament to "thoroughly debate and deliberate" the suggestions. Commissioned 
by the national parliament, the panel's report tellingly blames Japanese culture for the fundamental causes 
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of their INIR safety self- assessment reports, for example European Union 
member states have disclosed their assessment reports on nuclear power safety 
plans post Fukushima. (Stress Test reports).44  

47. The possibility of a nuclear accident arises not only as a result of the design of 
the technology but also the manner in which the technology is managed which 
varies from society to society, depending on factors such as skill level and 
corporate culture.  We have an admitted lack of skills for nuclear power 
generation as mentioned in the economic impact assessment report, and are 
faced with the challenge of finding and retaining such skills.45 

48. Version 2 of the RDEIA report concedes that an EIA should include a study of 
the impacts of potential radiation exposure from the plant during normal 
conditions and upset conditions, but does not assess the economic and socio- 
economic impact of a major industrial accident at each of the proposed sites and 
in particular such impacts at Dynefontein.  This site is 22 km from the center of 
Cape Town and there are suburbs located within a few kilometers of the site.  It 
should be emphasized that within 20 to 30 km of the site there are major wine 
and fruit growing areas.46 Much of this fruit and wine is exported to Europe.  
The evacuation area of the Fukushima Disaster was 20 km.47 Cape Town and the 
winelands is critically dependent on tourism as the backbone of its economy.   
The impact of a major radiation release on the tourism, the fruit and wine 
industry, as well as the general economy of the greater Cape Town area has not 
even been considered in Version 2 of the RDEIA report, despite an acceptance 
that a change of approach was appropriate and in the light of the regulatory 
requirements for impact assessments.  This constitutes a failure to place relevant 
information before the decision maker. 

                                                                                                                            
of the disaster. As well as detailing the specific failings related to the accident, the report describes a 
Japan in which nuclear power became "an unstoppable force, immune to scrutiny by civil society.  Its 
regulation was entrusted to the same government bureaucracy responsible for its promotion," the 
commission said. 

44 EU Stress Tests and Follow-up, 2011-2012  http://www.ensreg.eu/EU-Stress-Tests.  Also all reports 
and the outcome of the European post-Fukushima stress tests are freely available on the internet 
(http://ensreg.eu/EU-Stress-Tests). All reports from the operators, the interim and final reports from the 
national regulators, the reports from the peer-review sessions as well as the national action plans and the 
revised national action plans were published on the internet for all participating countries 

45Economic Impact Assessment report – September 2013 -  Page 62 

46 Winelands are also considered to be heritage sites. UNESCO world heritage nomination made by WC 
gov - http://whc.unesco.org/en/tentativelists/6049/  

47 https://www.rt.com/news/japan-fukushima-evacuation-nuclear-673/ “Japan lifts evacuation order 
near Fukushima for first time since nuclear disaster.  “The resulting radioactive fallout forced nearly 
160,000 people to leave their homes. In April 2011, the government imposed a 20-kilometer no-entry 
zone around the crippled nuclear power plant in the interest of public health. Around 80,000 Fukushima 
residents remain in temporary accommodation, local Asahi newspaper reported on Tuesday. The cities, 
towns, and villages in the vicinity have been reduced to ghost towns.” 
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49. Another issue of concern is the assumption contained in the Beyond Design 
Basis Accidents that specifically Generation 111 pressurised water reactors will 
be the selected technology.   Reports from the UK indicate that this technology 
is significantly more expensive than earlier generations of nuclear power stations 
and any assessment of impacts based on a more favourable safety design will 
skew the findings of the environmental impact assessment towards a favourable 
outcome.  If at a later stage the procurement determines that Generation 111 is 
not chosen, what this means is that the environmental impact assessment will 
have been premature and will not constitute an accurate assessment of probable 
impacts of the power plant that is finally constructed. 

50. A sound basis has therefore not been provided for the conclusion that there is a 
minimal prospect of a major disaster.   

 
 
FAILURE TO ASSESS ALL POTENTIAL IMPACTS OF NUCLEAR WASTE 
VIOLATES NEMA AND THE EIA REGULATIONS, READ TOGETHER WITH 
PAJA 6(2)(B). 
 

51. Radioactive waste is certainly a “significant impact” under a common sense 
reading of the definition, provided in the 2006 EIA regulations,48 and it has been 
identified as such by numerous public participants,49 the DEA,50 and the 
applicant itself.51   

52. Version 2 of the RDEIA report fails to undertake an environmental impact 
assessment of waste to be generated by the proposed power station, which is a 
fatal flaw in the authorisation process.  It also specifically does not address the 
four areas of concern raised in our submission on Version 1 of the RDEIA 
report.52  It merely states that nuclear waste will be managed consistently with 
IAEA guidelines and due to the physical nature of the waste “migration along 
the atmospheric pathway is highly unlikely.”53   

53. The response provided to our submissions contained in the letter from Gibb54 is 

                                           
48 2006 EIA Regulations, regulation 1 

49 Revised DEIR App D8 Combined IRR Volumes Final at 157–186. 

50 Letter from Ms. Joanne Yawitch, Deputy Director General of Environmental Quality and Protection, 
DEA, to Mr. Tim Liversage, Arcus Gibb (Nov. 19, 2008) (laying out conditions under which the scoping 
report was to be accepted, which included assessment of nuclear waste).   

51 Revised DEIR, Chapter 9, Impact Analysis  9.29 and APP E29.   

52 Letter  Gibb to the Legal Resources Centre dated 5th August 2015 

53 Table 7-22 Common thematic issues and responses item 13 page 7-43 ; Annexure E29  report 
“Management of Radioactive Waste”, p 73   

54 Gibb letter to LRC dated 5th August 2015 
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a facile non analysis consisting largely of irrelevant considerations.  The 
concerns we raised are summarized as follows: 

a) The failure to adequately assess the cumulative impacts of generating 
radioactive waste, i.e. the waste to be generated  in addition to the waste 
already generated by Koeberg Nuclear Power Station.  Version 2 of the 
RDEIA report   fails to assess the cumulative economic impact of the 
generation of so much more nuclear waste than just the current Koeberg 
Nuclear Power Station. 

b) The failure to analyse the nature, extent, duration, and probability of 
waste impacts and the degree to which they may cause irreversible 
damage.  The EIR merely classifies each identified potential impact (such 
as water contamination) as “low,” “medium,” or “high,” without any 
explanation as to the content of those labels and how it arrived at those 
conclusions.  Such an “impact assessment” is meaningless and results in 
an incomplete EIR.      

c) The failure to assess the economic consequences of long-term waste 
disposal and storage:  Economic impacts are probably the most far-
reaching potential impacts of waste management, as the consequences of 
waste extend to future generations and radioactive emissions can 
continue to thousands of years.55  This concern is dismissed, with 
reference to the fact that conventional waste also can involve long term 
environmental issues.56    The hazardous nature of nuclear waste and its 
potential for creating catastrophic releases is not to be underestimated 
and cannot be likened to the other forms of waste glibly referred to in the 
Gibb response.  Reference is also made to the fact that there is radiation 
emanating from South Africa’s gold mine dumps.57  This facile non 
analysis should be rejected as containing irrelevant considerations and as 
being non-compliant with the requirements of scholarly impact 
assessment envisaged by our legal system.58 

d) Fourth, and most alarmingly, the EIR has failed to identify the 
overheating of spent fuel rods as a potential impact of storing high level 
nuclear waste.   

 
In response to Version 2 of the RDEIA report we raise the following areas of 
particular concern. 
 
Inadequate Plans for the Interim Storage of Spent Fuel 
 

                                           
55 See Revised DEIR, APP E29 Waste Assessment 5.2.2;  

56 Gibb letter to LRC dated 5th August 2015 

57 id 

58 See also PAJA section 6 
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54. The response to the LRC submission to Version 1 of the RDEIA report by 
Gibb59  states as follows: 

 
“It is an international practice that the spent fuel from the reactor core is in 
the spent fuel pool filled with water for periods of up to 15 to 20 years or up 
to full capacity of the spent fuel racks before it is transferred into the metal 
or concrete casks. Spent fuel pools are designed to internationally accepted 
standards to ensure safety of public, workers and environment, and in line 
with the principle of defence in depth.” 

 
55. However the proposed Eskom nuclear-1 build program does not suggest that the 

storage of spent fuel will be in line with international best practice (see below). 
The disaster at the Fukushima Dai-ichi Nuclear Power Plant taught us that on-
site storage of spent fuel rods poses a separate and perhaps greater risk to public 
safety, health and the environment than nuclear fuel in the reactor core.  Because 
Japan, like many countries lacks adequate facilities for the long-term storage of 
nuclear waste, spent fuel rods are stored in pools of water on-site at nuclear 
power plants.  At Fukushima, spent fuel rods were stored in pools of water 
nearby each of the plant’s six reactors.  Pools of spent fuel rods pose an 
especially serious risk to public safety, health and the environment because: 1) 
they are located OUTSIDE of the thick concrete containment vessel that 
surrounds the reactor core; and 2) spent fuel rods contain a more toxic mixture 
of radioisotopes (cesium-137, strontium-90, and iodine-131).  Spent fuel rods 
require continuous cooling just as much as new fuel rods in the reactor core.  If 
spent fuel rods experience loss of cooling and crack open, then there is no 
containment vessel that might prevent the release of radioisotopes from the spent 
fuel rods into the environment. 

56. According to following information in Version 2 of the RDEIA Report, the 
proposed Eskom Nuclear Power Station would repeat the choice of the 
Fukushima Dai-ichi Nuclear Power Plant by engaging in on-site storage of spent 
fuel rods not within a containment vessel: 

57. Page 3-14 of Version 2 of the DEAI Report states: 
 

“The nuclear fuel consists of uranium that is enriched to 4.95 %. Over time, 
the fuel becomes less effective as it loses its uranium-235 content and 
fission product (waste) begins to form. The concentration of fission 
fragments and heavy elements will increase to the point where it is no 
longer practical to continue to use the fuel. Thus after 12 - 24 months the 
'spent fuel' is removed from the reactor. When removed from a reactor, 
the fuel will continue to emit both radiation and heat. Used fuel is 
unloaded into a storage pond immediately adjacent to the reactor to 
allow the radiation levels to decrease. In the ponds the water shields the 
radiation and absorbs the heat. Used fuel is held in such pools for 

                                           
59 Gibb letter to the Legal Resources Centre dated 5th August 2015 
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several months to several years. The spent fuel is then either kept on site 
or permanently disposed at an off-site nuclear waste repository facility.” 

 
58. Page 3-41 of Version 2 of the DEAI Report states: 

 
“To ensure that the performance of a reactor is optimised, approximately 
one-third of the spent fuel is removed every 12 to 18 months and 
replaced with new fuel. When the spent fuel is removed from the reactor, it 
is highly radioactive, which causes a great deal of heat to be produced, and 
they must, therefore, undergo cooling and be shielded from people. It is 
therefore placed in water-filled storage ponds in the nuclear island 
(Figure 3-18) or in dry storage. The storage ponds are steel-lined concrete 
tanks, approximately eight metres deep. The heat and radioactivity decrease 
over time, and after about 40 years the radioactivity is reduced to about 
1/1000th of what it was when the spent fuel was initially removed from the 
reactor.” 

 
59. With respect to interim storage of spent fuel, the design of the proposed Eskom 

Nuclear Power Station is inconsistent with design requirements of the U.S. 
Nuclear Regulatory Commission, which specify the following: 

 
10 CFR § 50.150 Aircraft impact assessment. 
 

“(a) Assessment requirements.  
(1) Assessment. Each applicant listed in paragraph (a)(3) shall perform a 
design-specific assessment of the effects on the facility of the impact of a 
large, commercial aircraft. Using realistic analyses, the applicant shall 
identify and incorporate into the design those design features and 
functional capabilities to show that, with reduced use of operator actions: 
 
“(i) The reactor core remains cooled, or the containment remains intact; and 
“(ii) Spent fuel cooling or spent fuel pool integrity is maintained. 
 
“(2) Aircraft impact characteristics. The assessment must be based on the 
beyond-design-basis impact of a large, commercial aircraft used for long 
distance flights in the United States, with aviation fuel loading typically 
used in such flights, and an impact speed and angle of impact considering 
the ability of both experienced and inexperienced pilots to control large, 
commercial aircraft at the low altitude representative of a nuclear power 
plant’s low profile. 
 
“(3) Applicability. The requirements of paragraphs (a)(1) and (a)(2) of this 
section apply to applicants for: 

 
 ‘(i) Construction permits for nuclear power reactors issued under this 
 part after July 13, 2009; 
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 “(ii) Operating licenses for nuclear power reactors issued under this part 
 for which a construction permit was issued after July 13, 2009; …. 
 

  “(b) Content of application. For applicants identified in paragraph 
(a)(3) of this section, the preliminary or final safety analysis report, 
as applicable, must include a description of: 

 
 “(1) The design features and functional capabilities identified in 
 paragraph (a)(1) of this section; and” 
 

 (2) How the design features and functional capabilities identified in 
paragraph (a)(1) of this section meet the assessment requirements in 
paragraph (a)(1) of this section. 

 
60. In order for spent fuel cooling or spent fuel pool integrity to be maintained if 

there were a beyond-design-basis impact of a large, commercial aircraft, then the 
facility for the interim storage of spent fuel at the proposed Eskom Nuclear 
Power Station would need to be protected by a thick concrete containment 
vessel.  However, based on information provided in the Version 2 of the DEAI 
Report, it seems that the facility for the interim storage of spent fuel at the 
proposed Eskom Nuclear Power Station lacks the necessary safety design 
features to comply with standards of the U.S. Nuclear Regulatory Commission. 
In January 2015, the Constitutional Court in Germany cancelled the radioactive 
waste storage permit of the Brunsbüttel NPP. One of its arguments was that the 
storage could not withstand the impact of an Airbus A-380 passenger airliner as 
well as an attack with charged head missiles.60 

  
 
FAILURE TO ADEQUATELY ASSESS PROJECT ALTERNATIVES AND A 
NO-GO OPTION VIOLATES NEMA AND THE EIA REGULATIONS, READ 
TOGETHER WITH PAJA 6(2)(B), AND PLACES INCORRECT 
INFORMATION IN FRONT OF THE DECISION MAKER IN VIOLATION OF 
PAJA 6(2)(E)(III).   
 
The no-go option 
 

61. Although the issue of the no-go option was pertinently raised in submissions on 
Version 1 of the RDEIA report, there has not been a compliant analysis of this 

                                           
60 http://www.ndr.de/nachrichten/schleswig-holstein/AKW-Brunsbuettel-Urteil-bringt-neue-
Probleme,brunsbuettel326.html 
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aspect in Version 2 of the report. Our clients’ concerns have been ignored.  
Instead the report merely states that such option is not feasible.61  It is submitted 
that this is both factually incorrect and a legally incorrect approach to assessing 
the no-go alternative.   We reiterate our earlier submission that the Integrated 
Resource Plan 2010-2030 (IRP2010) did initially include feasible non-nuclear 
scenarios62 that are cost effective and provide security of supply.  This 
demonstrates that the decision to pursue nuclear energy is not an inevitability, 
based on lack of feasibility of alternatives, but a policy decision.  The applicant, 
however, falsely asserts that the no-go option is not viable and attempts to hide 
behind policy (the IRP2010) to bypass the statutory requirements of NEMA. 

62. NEMA Section 24(4) (b) (i) requires the consideration of the no-go option.  
Regulation 29(1)(i)(iii)  of the 2006 EIA regulations requires the plan of study 
for an environmental impact assessment to indicate the proposed method  of 
assessing the environmental issues  and alternatives including the option of not 
proceeding with the activity. NEMA Section 24 also requires every application 
for an environmental authorisation to include an investigation of alternatives to 
the activity, including the option of not implementing the activity.63  The duty 
of the applicant is to submit “all information necessary for the competent 
authority to consider the application and reach a decision,”64 and the duty of the 
decision maker is to then choose the “best practicable environmental option,”65 
the one that “provides the most benefit or causes the least damage to the 
environment as a whole, at a cost acceptable to society, in the long term as well 

                                           
61 Executive summary Version 2 DEIA report at page  37 states: 

 “No-Go alternative  

 Given the urgent power demand based on economic growth in South Africa, the No-Go 
 alternative is not considered to be a feasible and realistic alternative. As indicated in the need 
 and desirability section (Chapter 4 of this EIR), there is a proven need to additional generation 
 capacity in South Africato ensure that there is sufficient electricity available over the next 20 
 years South Africa, would in all  likelihood, have  to adapt the IRP to develop more coal-
 fired power stations if the No-Go alternative for the  proposed nuclear power station is 
 adopted, as this is the only alternative proven base load generation option available in  South 
 Africa. It would  not be economically viable (and difficult to finance these projects as  banks 
 are becoming reluctant to finance such projects) to develop more coal-fired power 
 stations in the future, due to carbon taxes  that are likely be imposed on countries that 
 continue to emit greenhouse gases.” 

 Also refer to Version 2 DEIA report at  paragraph 10.24, and 5-39 

62 Integrated Resource Plan for Electricity 2010–2030, GNR 400 GG 34263 of 6 May 2011, at 38–45. 

63 NEMA s 24(4)(b)(i).   

64 EIA Regulations 2006, regulation 32(2). 

65 NEMA s 2(4)(b). 



24 
 

as in the short term.”66  
63. The methodology for assessing the no-go option would involve the consideration 

of scientific and technical reports together with up to date policies in order to 
ascertain the consequences of not implementing the project.   This is clear from 
South African legislation, case law and international best practice.  It would 
involve assessing what the impact of not going ahead with the project would be, 
and therefore whether the need that the nuclear plant purports to address could 
be met through some other means, with reference to current policy and technical 
information.    The failure to undertake a proper analysis of the no-go option is 
fatal legal flaw in the environmental authorisation process. 

64. The report states as follows.67 
 

“The final observation on the no-go option is that it curtails Eskom’s ability 
to  respond to growing electricity demand. It would be foolish to suggest 
that the  no-go option will result in rolling blackouts because it will not 
necessarily mean  that at all.  Eskom, or indeed anyone else for that matter, 
will be extremely  hard pressed, however, to find a reliable, alternative 
manner of generating baseload which is crucial to the sustainability of our 
national electricity supply, and which does not result in significant 
greenhouse gas production. Finally, but  importantly, the decision not to 
proceed with the Nuclear Power Station would  directly not contribute to the 
realisation of the IRP2020 requirements.” 

 
65. This statement is not an expert evaluation or analysis of the no-go option but an 

opinion regarding the availability of base load energy which is not borne out by 
the facts or by recent government pronouncements. Based on the regulatory 
regime for environmental authorisations under NEMA it is clear that an analysis 
of the no-go option is required to be based on  reports68 and the environmental 
practitioner is required compile reports on the basis of expertise and by 
implication not on the basis of its own opinion.69  However Version 2 of the 
RDEIA report contains no such reports.  The following judgment indicates the 
level of detail required in the assessment of the no-go option.  Saldanha, J of the 
High Court of South Africa in Langebaan Ratepayers and Residents Association 
v. The Western Cape Provincial Minister for Local Government, Environmental 
Affairs and Developmental Planning70,  stated:  

                                           
66 NEMA s 1 (definition of “best practicable environmental option”). 

67 Revised DEIA report 5- 39 

68 See Sea Front For All and Another v the MEC: Environmental and Development Planning Western 
Cape Provincial Government and Others 2011 (3) SA 55 (WCC). paragraph 30; and NEMA section 
24(1) 

69 2006 EIA Regulations, regulation 18(b) 

70 High Court of South Africa (Western Cape Division, Cape Town), Case No. 4917/2013 (19 August 
2014) at Para. 88, available at: http://www.saflii.org/za/cases/ZAWCHC/2014/212.pdf 
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“The adequacy of the alternatives considered must also in my view be 
considered in the light of the considerations given to the “no-go” option. In 
the Guidelines on Alternatives (EIA Guidelines and Information Document 
Series August 2010) with reference to NEMA principles and sections 
24(4)(b) and 24(4A) of NEMA it is stated: “The assessment of alternatives 
must at all times include the “no-go” option as a baseline against which all 
other alternatives must be measured. The option of not implementing the 
activity [for which authorization is sought] must always be assessed and to 
the same level of detail as the other feasible and reasonable alternatives.”  

 
66. The RDEIA report’s opinion and conclusion is also not borne out by facts or 

policies of the South African Government.  As stated above, the   IRP2010 
initially included feasible no-nuclear scenarios71 that are cost effective and 
provide security of supply, showing that the decision to pursue nuclear energy is 
not an inevitability but a policy decision. Since the publication of the IRP 2010 
reduced electricity demand has resulted in several government announcements 
that the need and desirability of nuclear power is a matter which requires further 
study.  (See further submissions below on this issue) 

67. Version 2 of the RDEIA report demonstrates an incorrect and inadequate 
interpretation of what the no-go option entails.  Guidance in interpreting the 
requirements for evaluating how a study of the no-go option should be 
conducted can be found in several foreign jurisdictions and in international law. 
For example: European Commission, “Guidance on EIA Scoping” (2001),at 
Section B.6.2 (available at http://ec.europa.eu/environment/eia/eia-guidelines/g-
scoping-full-text.pdf). This guideline became mandatory in the recently 
amended Directive 2011/92/EU on the assessment of the effects of certain public 
and private projects on the environment (commonly known as the “EU EIA 
Directive”).  Lawmakers in the European Union undertook a multi-year law 
reform effort to strengthen the quality of EIAs and address shortcomings in the 
existing Directive.  Among other things, the amended Directive requires project 
proponents in EU Member States to prepare a “description of the relevant 
aspects of the current state of the environment (baseline scenario) and an 
outline of the likely evolution thereof without implementation of the project 
as far as natural changes from the baseline scenario can be assessed with 
reasonable effort on the basis of the availability of environmental information 
and scientific knowledge.” Directive 2014/52/EU, at Annex IV, sec. 3 (emphasis 
added).  An EIA issued by the United Nations Environment Programme (UNEP) 
and the Swedish Defence Research Agency (FOI), includes the no-go 
alternative.72  

                                                                                                                            
 

71 IRP 2010 38–45. 

72 See: Environmental Impact Assessment, United Nations Support Office for AMISOM (UNSOA), 
Proposed Expansion of Logistics Base, Mombasa, Kenya, available at: 
http://postconflict.unep.ch/publications/UNEP_EIA_UNSOA_Mombasa.pdf 
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68. Not only does the failure to describe the ‘no-go’ option, constitute non-
compliance with section 24(4) (b) (i) of the NEMA.  In addition section 2(4)(b) 
of NEMA requires that the best practical environmental option be pursued in 
decision-making. The failure to consider alternatives and in particular the no-go 
option precludes the decision-maker from selecting the best practical 
environmental option as only one option is presented.  It also precludes the 
assessment of the significance of the potential impact of alternatives on the 
environment, socio-economic conditions and cultural heritage, as required by the 
regulations.73  As a consequence, the draft EIR does not comply with the 
requirements of NEMA.  

69. Version 2 of the RDEIA report justifies not considering alternatives and the no-
go option on the basis that the IRP 2010 process has concluded that nuclear 
technology must form part of the mix of generation technologies. Further that 
the environmental impact assessment process is a “project specific 
environmental management tool that does not have the mandate, neither is it 
equipped to revisit the strategic analysis of power generation alternatives that 
was completed in the IRP.”74  In other words the scope of the EIA is 
predetermined by a Department of Energy policy on macro energy planning.   
This conclusion is at odds with the requirements of the regulatory framework for 
environmental authorisations under NEMA section 24. 

70. There are several other reasons why this reasoning is fallacious: 
(i) The IRP 2010 is by now out of date. It states at paragraph 1.1 that it is 

a “living plan that is expected to be continuously revised and updated 
as necessitated by changing circumstances. At the very least, it is 
expected that the IRP should be revised by the [DOE] every two years, 
resulting in a revision in 2012; 

(ii) The IRP 2010 was in any event not a final document.  It required 
review as well as the completion of research into the costing of 
significant aspects of the nuclear program, neither of which have been 
completed.75  An incomplete policy cannot be relied on five years later 
to exclude compliance with a statutory requirement for assessment of 
the no-go option;  

(iii) The IRP 2010 Update was published for comment on the Department 
of Energy website in 2013. The DOE acknowledged in the IRP 2010 
Update summary that there have been a number of developments in 
the energy sector in South and Southern Africa since the IRP2010 was 
published, and that the electricity demand outlook has changed 
markedly from that expected in 2010.  It indicated that the electricity  

                                           
73 2006  EIA Regulations , regulation 32(2)(d).   

74 Letter from Gibb to Legal Resources Centre dated 5th August 2015. 

75 IRP 2010 paragraph 7.11 states:  “Further research is required on the full costs relating to specific 
technologies (coal and nuclear) around the costs of decommissioning and managing waste (in the case of 
nuclear specifically spent fuel).” 
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demand in 2030 is now projected to be in the range of 345-416 TWh 
as opposed to the 454 TWh expected in the policy-adjusted IRP2010, 
and identifies various other uncertainties, including uncertainty in the 
cost of nuclear capacity and future fuel costs (specifically coal and 
gas), as well as in fuel availability. It is stated further in the IRP2010 
Update summary that 

 
“[A]ll these uncertainties suggest that an alternative to a fixed 
capacity plan (as espoused in the IRP 2010) is a more flexible 
approach taking into account the different outcomes based on 
changing assumptions (and scenarios) and looking at the 
determinants required in making key investment decisions.”76 
 

(iv) The IRP2010 Update summary indicates further that in the shorter 
term (next two to three years) there are clear guidelines arising from 
the scenarios, including that: 

“The nuclear decision can possibly be delayed. The revised 
demand projections suggest that no new nuclear base-load 
capacity is required until after 2025 (and for lower demand not 
until at earliest 2035) and that there are alternative options, 
such as regional hydro, that can fulfil the requirement and 
allow further exploration of the shale gas potential before 
prematurely committing to a technology that may be 
redundant if the electricity demand expectations do not 
materialise.”77 

(v) The IRP2010 Update summary concludes that: 

   “Considering the changes in consumption patterns and  
   technology costs over  the past three years it is imperative that the 
   IRP should be updated on a regular basis (possibly even  
   annually), while flexibility in decisions should be the priority to 
   favour decisions of least regret. This would suggest that  
   commitments to long range large-scale investment decisions 
   should be avoided.” 

(vi) Factors such as the changed exchange rate, and Eskom credit ratings 
have increased the cost of capital to such an extent that it might not be 
financially feasible to build the nuclear power program.  The IRP 
2010 required a costs assessment which has not yet been completed or 
made public.  

                                           
76  http://www.doe-irp.co.za/content/IRP2010_update.pdf  - See Summary, p8. The IRP 2010 Update was 
also informed by data published online at http://www.doe-
irp.co.za/content/EpriEskom_2012July24_Rev5.pdf.  

77 id page 8 
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(vii)  A policy which is in any event incomplete cannot override a 
legislative requirement. 

71. In conclusion it is submitted that the argument that the no-go option is not 
feasible should be rejected.  The fact that Version 2 of the RDEIA report fails to 
comply with the requirements for authorization in respect of the analysis of the 
no-go option means that authorization should not be granted. 

 
Alternatives 
 

72. As with the no-go option, Version 2 of the Draft EIA report rejects the 
possibility of alternatives, premising this recommendation on the existence of 
the IRP 2010 policy and the opinion that base load cannot be met through 
anything other than coal and nuclear power.  We reiterate our submissions 
above, that the IRP 2010 is both out of date, incomplete and in any event did 
not, at the outset, preclude the consideration of a non-nuclear option.  In other 
words it did not indicate that there are not feasible alternatives to Nuclear 1. 

73. Environmental authorization decisions based on outdated information, such as 
the IRP 2010 stand to be set aside. See Sea Front for All and Another v the 
MEC: Environmental and Development Planning Western Cape Provincial 
Government and Others.78 As stated in this judgment,  

 
 “The integrity of the environmental impact assessment process will be 
 seriously undermined if decision makers are to base their decisions on 
 substantially outdated information.”79    

74. As with our submissions regarding the failure to consider the no-go option, the 
opinion that base load cannot be met except with coal or nuclear power is 
materially incorrect and/or incomplete and/or a non expert opinion, and therefor 
constitutes an irrelevant consideration.  It cannot form the basis of a lawful 
decision on the application for authorization. Decisions based on materially 
incorrect information, and/or irrelevant considerations80 stand to be set aside on 
review.  

75. As per the judgment in Sea Front For All, 81   the failure to consider reports of 
alternatives and the no-go option  are a fatal flaw as these considerations are a 
jurisdictional prerequisite for the exercise of the relevant decision making 
function.  Although this case considered the position under the Environment 
Conservation Act82 the same provisions apply under the National Environmental 

                                           
78 Paragraph 39 

79 Paragraph 73 

80 PAJA section 6 

81 Paragraph 39 

82 Act of 73 of 1989 
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Management Act.83 
76. Version 2 of the RDEIA report recommends the authorization of the nuclear 

plants, without the consideration of alternatives, basing its recommendations on 
outdated and incomplete and erroneous information.  Reliance on information of 
this nature will preclude the decision maker from performing the required 
balancing exercise, namely the balancing of the socio-economic consequences of 
the development against the negative environmental consequences, and stands to 
be set aside as unlawful. 84 

77. In circumstances such as the present, where the policy on nuclear energy is 
under review and is being updated, it is inappropriate to be conducting an 
environmental impact assessment, as it will obviously be based on out of date 
information.  The result can only be an irregular authorization.  Since Eskom’s 
consultants contend that the environmental impact assessment process is a 
 “project specific environmental management tool does not have the 
 mandate, neither is it equipped to revisit the strategic analysis of power 
 generation alternatives that was completed in the IRP,”85   

 The application for authorization should be suspended until the requisite 
 information has been generated, by means of the policy and regulatory 
 processes, such as the Integrated Energy Plan and the Integrated Resource Plan 
 (provided for under the National Energy Act,86 the Electricity Regulations 
 Act,87) which the public has been advised are being reviewed. 
 
 
 Need and Desirability. 

78. Guidance for interpreting this requirement of the 2006 EIA regulation is 
provided in the national88 and provincial89 guidelines 2010 guidelines, that are  
also referred to in Version 2 of the RDEIA report.90 The DEA 2010  guidelines 
state: 

                                           
83 Act 107 of 1998 

84 Seafront For All  at paragraph 75 

85 Letter from Gibb to Legal Resources Centre dated 5th August 2015. 

86 34 of 2008 

87 4 of 2006 

88 DEA (2010), Guideline on Need and Desirability, Integrated Environmental Management Guideline 
Series 9, Department of Environmental Affairs 

89 DEA and DP 2011-  EIA Guideline and Information Document Series Guideline On Need And 
Desirability 

90 Paragraph 4.8  
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 “While NEMA (and its predecessor the Environment Conservation Act, 
 1989 (Act No. 73 of 1989) does not specifically refer to "need and 
 desirability", the Constitutional Court in the Fuel Retailed case  in 2007 
 already confirmed that "need and desirability" is a relevant consideration 
 and the Constitutional Court at that time equated it to the socio-economic 
 considerations. Since then the EIA Regulations, as highlighted above, 
 has specifically included the requirement that the "need for and 
 desirability of the proposed activity" must be considered. With the EIA 
 Regulations specifically calling for the consideration of how the 
 "geographical, physical, biological, social, economic and cultural aspects 
 of the environment may be affected by the proposed activity"8, "need and 
 desirability" relates to all of these considerations and not only to socio-
 economic considerations.91 
 
 With regard to the issue of "need", it is important to note that this "need" 
 is not the same as the "general purpose and requirements" of the 
 activity. While the "general purpose and requirements" of the activity 
 might to some extent relate to the specific requirements, intentions and 
 reasons that the applicant has for proposing the specific activity, the 
 "need" relates to the interests and needs of the broader public. The 
 consideration of "need and desirability" in EIA decision-making 
 therefore requires the consideration of the strategic context of the 
 development proposal along with the broader societal needs and the 
 public interest.”92 
  

  “Financial viability must be considered within the context of justifiable 
  economic development, measured against the broader societal short-
  term and long-term needs. While the financial viability considerations 
  of the private developer might indicate if a development is "do-able", the 
  "need and desirability" will be determined by considering  the broader 
  community's needs and interests as  reflected in an IDP, SDF and EMF 
  for the area, and as determined by the EIA.  While the importance of job 
  creation and economic growth for South Africa cannot be denied, the 
  Constitution calls for justifiable economic development. The specific 
  needs of the broader community must therefore be considered together 
  with the opportunity costs and distributional consequences in order to 
  determine whether or not the development will result in the securing of 
  ecological sustainable development and the promotion of justifiable 
  social and economic development - in other words to ensure that the 

                                           
91 DEA Guideline On Need And Desirability-  page 13 

92 id page 14 



31 
 

  development will be  socially, economically and environmentally 
  sustainable.”93 

 
79.  Version 2 of the RDEIA report states that “it is clear that as part of South 

Africa’s development of new electricity generating capacity to meet the needs 
outlined in the IPR 2010 a component of nuclear energy is essential.94  Reasons 
are then given to support this conclusion. The report concludes by presenting the 
“case for nuclear energy expressed as six basic propositions.95  These include 
that nuclear power is proven and is “here to stay” and is supported by key role 
players. 

80. An examination of the strategic context for electricity generation does not 
however support these conclusions.  This context consists of policies and 
legislation which are currently out of date or have not been enacted (see 
paragraph 70 above).   These include the updated Integrated Resource Plan, 
section 6 of the National Energy Act96 and the Integrated Energy Plan.  It is 
submitted that in the absence of an up to date and compliant regulatory 
framework for energy governance it is not possible for the environmental impact 
assessment report to assess the need and desirability for the project.  Since the 
evaluation of need and desirability of the project is a mandatory requirement for 
environmental impact assessments under section 24 of NEMA, this means that 
the EIA cannot be completed until the energy policy framework is in place that 
determines whether 4000MW  or indeed 9000 MW of electricity derived from 
nuclear power sources, has been put in place.   

81. Once again we reiterate that the application for authorization and its attendant 
environmental impact assessment process should be postponed until there is 
regulatory finality on the issue of the purpose and need for the nuclear fleet.   
This process is conducted by the Department of Minerals and Energy in terms of 
the National Energy Act and Electricity Regulation Act. 

82. It is clear that Version 2 of the RDEIA report is not an independent assessment 

                                           
93 id page 11 

94 Version 2 revised DEIA report chapter 4: - Need and desirability report paragraph 4.6 

95 id paragraph 4.9 

96 34 of 2008.  Once section 6 is in force,  

- the Minister will be required to develop, and on an annual basis review and publish, the 
Integrated Energy Plan (IEP) in the Gazette;96  

- the IEP must deal with affordability,96 and economic viability must be taken into account in its 
development;96 and  

- the IEP must serve as a guide for energy infrastructure developments, must take into account all 
viable energy supply options, and must guide the selection of the appropriate technology to meet 
energy demand.96  
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but a statement of Eskom’s views, that since the IRP2010 chose to commit to 
9600MW of nuclear, this obviates any need to investigate alternative forms of 
power because it has already established the optimal energy mix. However, such 
rigid adherence to policy in making an administrative decision fetters the 
decision maker’s discretion, in violation of basic principles of just administrative 
action.   While policies in keeping with the empowering legislation may be used 
to assist decision making, they may not inevitably determine the outcome of the 
decision, lest they “preclude the person exercising the discretion from bringing 
his mind to bear in a real sense on the particular circumstances of each and every 
individual case coming up for decision.”97   

 
THE THYSPUNT SITE IS NOT A VIABLE ONE FOR THE NUCLEAR-1 
PROJECT.  
 
Introduction  
 

83. We reiterate the submissions made on behalf of our clients to Version 1 of the 
RDEIA report, which responded to the  Heritage Impact Assessment that had 
concluded that Thyspunt has exceptional archaeologic, palaeontologic, and 
wilderness value98 and presents excessive difficulties for mitigation.99  The 
submission was also based on the fact that the South African Heritage Resource 
Agency had uncategorically recommended that Thyspunt is not a suitable site 
for development.100   These concerns have not been addressed in Version 2 of 
the RDEIA report and therefore remain. 

84. Version 2 of the RDEIA report includes the Environmental Impact Assessment 
for the Proposed Nuclear power station (‘Nuclear 1’) and Associated 
Infrastructure Heritage Impact Assessment for the sites known as Thypunt, 
Bantamsklip and Duynefontein, 2012 which constitutes the heritage component 
of an Environmental Impact Assessment (EIA) and Environmental Management 
Plan (EMP).101 

85. The purpose of an EIA is to provide decision makers with adequate and 
appropriate information about the potential positive and negative impacts of 
proposed development and associated management actions in order to make an 

                                           
97 Richardson v Administrator, Transvaal 1957 (1) SA 521 (T) at 530. 

98 Revised DEIR, APP E20, Heritage Impact Assessment 4.3. 

99 Revised DEIR, APP E20, Heritage Impact Assessment 4.3; 5.1.3; 5.2.2 (c). 

100 Revised DEIR, APP E20, Heritage Mitigation Study, Introduction 1.   

101 Environmental Impact Assessment for the Proposed Nuclear Power Station (“Nuclear 1”) and 
Associated Infrastructure: Heritage Impact Assessment October 2010 (“HIA 2010”)  pg. 1 
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informed decision on whether or not to approve, proceed or finance a proposed 
development.102  

86. The requirements of heritage assessments, either as a stand-alone Heritage 
Impact Assessment (HIA) or as a specialist component of the EIA process are 
set out in section 38 of the National Resources Heritage Act 22 of 1999, 
(NHRA).  

87. Section 38(3) of the NHRA makes provision for the minimum requirements for 
heritage assessment: 

a) The identification and mapping of all heritage resources in the area 
 affected; 
b) An assessment of the significance of such resources in terms of the 

heritage assessment criteria set out in section 6(2) or prescribed under 
section 7; 

c) An assessment of the impact of the development on such heritage 
resources; 

d) An evaluation of the impact of the development on heritage resources 
relative to the sustainable social and economic benefits to be derived 
from the development ; 

e) The results of consultation with communities affected by the proposed 
development and other interested  parties regarding the impact of the 
development on heritage resources; 

f) If heritage resources will be adversely affected by the proposed 
development, the consideration of alternatives; and 

g) Plans for mitigation of any adverse effects during and after the 
completion of the proposed development”103 

 
Background 
 

88. An impact assessment report was concluded in October 2010 to fulfil the 
heritage component of an environmental impact assessment of three proposed 
sites for a 4000MW nuclear power station and associated infrastructure.104 The 
HIA 2010 acknowledges that “[a]ll three sites are highly sensitive in heritage 
terms. Within the ambit of the related disciplines of heritage, they are all 
undesirable, as the cost to the National Estate is going to be high, unless 
properly mitigated.”105 

                                           
102 Winter, S. & Baumann, N. Guideline for involving heritage specialists in EIA processes: Edition 1. 
CSIR Report No. ENV-S-C 2005 053 E. Republic of South Africa, Provincial Government of the 
Western Cape, Department of Environmental Affairs & Development Planning, Cape Town 
(“Guidelines”) pg. ii 

103 NHRA 25 of 1999 

104 HIA 2010, Executive Summary  

105 HIA 2010 pg. 77 
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89. The Heritage Impact Assessment September 2012106, (HIA 2012) is a revision of 
the Heritage Impact Assessment October 2010107, (HIA 2010), and was 
produced in response to the change in scope requested by Eskom.108 The HIA 
2012 submits that: 

“[t]he field survey conducted in 2007 encountered physical restrictions in 
that vegetation in particularly vegetated dunes was so dense that 
confident findings about the state of archaeological heritage could not be 
determined. To resolve this a further phase of work was commissioned 
by Eskom that involved a systematic pattern of trial excavations in these 
areas. This programme has now been completed and the findings 
incorporated within this version”.109  

 The scope and location of these trial excavations, in relation to the previous 
assessment are not specified. It is thus not possible to meaningfully compare the 
two assessments.  

90. The guidelines110 state as a matter of fact that management of heritage impacts 
tends to be restricted purely to mitigation measures.111 Significant heritage 
resources will be destroyed112 by the proposed development which means that 
mitigation measures are an essential component of HIA.  

 
Mitigation 
 

91. Archaeological material is a finite resource and cannot be reproduced, thus once 
it is destroyed or removed it is gone forever, and a fragment of history is 
irrevocably deleted.113 For this reason the fundamental principle in heritage 

                                           
106 Hart, TJG. Environmental Impact Assessment for the Proposed Nuclear power station (‘Nuclear 1’) 
and Associated Infrastructure Heritage Impact Assessment for the sites known as Thypunt, Bantamsklip 
and Duynefontein Pretoria September 2012  (“HIA 2012”) 

107 HIA 2010  

108 HIA 2012 pg. 1 

109 HIA 2010 pg. 1 

110 Winter, S. & Baumann, N. Guideline for involving heritage specialists in EIA processes: Edition 1. 
CSIR Report No. ENV-S-C 2005 053 E. Republic of South Africa, Provincial Government of the 
Western Cape, Department of Environmental Affairs & Development Planning, Cape Town 
(“Guidelines”) 

111 Guidelines pg. 2 

112 Archaeology and Heritage Mitigation Study for a Proposed Nuclear Power Station at Thyspunt, 
Eastern Cape, South Africa: Status Report and Way Forward, March 2011, ( “March 2011” ) 

113 March 2011 
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management is to conserve archaeological material and sites in-situ as far as is 
humanly possible.114  

92. The HIA 2010 with reference to Thyspunt states that,  
 

“[m]itigation without significant impact is going to be technically difficult 
to achieve due to the character of the site and difficulties with respect to 
accessibility”115 

 
93. The March 2011 status report116 identified Thyspunt as the least desirable of 

the three proposed nuclear sites because mitigation of the archeological material 
would be  

 
 “extremely costly, resource sapping and would tax the limited storage 
capacity of Provincial museums”.117 (own emphasis) 

 
94. In the HIA 2012 it is submitted that  

“[t]he increase in the coastal set back zone from 60m to 200m has 
substantially reduced the impacts on archaeological sites. As a result of 
findings of extensive surveys, including a trial excavation program, it is 
possible to position the proposed nuclear power station in such a way that 
physical impacts to heritage sites of an archaeological nature are minimized. 
Mitigation of any heritage material through sampling by controlled 
excavation, or creation of local exclusion areas is considered feasible with 
resources currently available. Some on site storage (small museum) may be 
necessary”.118  

 
Survey and set back area 
 

95. The HIA 2012 estimates that less than 20% (twenty percent) of the study area 
could be surveyed prior to 2011.  Without disclosing what percentage has since 
been surveyed, it is asserted that the area has been well surveyed and is 
understood.119 On this basis the HIA 2012 concludes that physical impacts to 
heritage resources can be minimized. 

96. This assertion is made despite the same report finding that 

                                           
114 March 2011 

115 March 2011  

116 March 2011  

117 March 2011 

118 HIA 2012 pg. 46 

119 HIA 2012 pg. 14 
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“[d]ue to the dynamic state of dunes, surveys should ideally be repeated 
over a number of years before a comprehensive picture can be 
determined.”120 

 
97.  The HIA 2012 further states that  

 
“[g]iven the comprehensive amount of work that has taken place to date, 
good information about the distribution of archaeological sites may be 
deduced. The area within 300m of the rocky shoreline was densely 
occupied, and probably contains more than seventy percent of the 
archaeological sites in the entire study area”.121  

 
98. The HIA 2012 submits that a possibility of a less sensitive option within the 

proposed nuclear corridor was identified by a recent survey of land adjacent to 
Thysbaai. This is asserted despite acknowledging that the survey was very 
restricted by the dense vegetation growth”.122 This is contrary to the maxim, 
“Absence of evidence is not necessarily evidence of absence”.123  

99. No valid justification is provided for making the coastal set back zone 200m 
when the 2012 HIA acknowledges that seventy percent of the archaeological 
sites are contained within 300m. At that ratio the difference of 100m is 
significant.  

 
Minimum requirements not complied with 
 

100. Several of the minimum requirements for HIA set out in section 38(3) of 
NHRA have not been complied with. An evaluation of the impact of the 
development on heritage resources relative to the sustainable social and 
economic benefits to be derived from the development is not provided as is 
required by section 38(3) (d).  Evaluation “means the process of ascertaining 
the relative importance or significance of information, in the light of people’s 
values, preferences and judgements, in order to make a decision”124. 

101. The 2012 HIA acknowledges that the cost to the national estate is going to be 
high, unless properly mitigated.125 The justification for this high cost is a single 

                                           
120 HIA 2012 pg. 46 

121 HIA 2012 pg. 46 

122 HIA 2012 pg. 46 

123 SG 2.2 APM Guidelines: Minimum Standards for Archaeological and Paleontological Components of 
Impact Assessment Reports 

124 National Environmental Management Act 107 of 1998, (“NEMA”) section 1  

125 HIA 2012 pg. 86 
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sentence’ “given the broader picture, the procurement of power (…) is critical 
for the future well-being of the nation, which is currently suffering from an 
energy shortage”126.   

102. It is submitted that a single sentence does not constitute an evaluation as 
defined in NEMA and thus is not in compliance with section 38(3) (d).  Section 
38(3) (e) of the NHRA requires that the results of consultation with 
communities and interested parties must be included in the HIA. In the HIA 
2012 this is limited to an acknowledgement that the Gamtkwa community is 
concerned about their heritage. The nature and extent of these concerns are not 
explored.  

103. The HIA 2012 further avers that Dr. Johan Binneman of Albany Museum, 
Grahamstown127 was consulted but the outcome of this consultation is not 
included in the HIA 2012. In this regard, the HIA 2012 does not comply with 
section 38(3)(e) 

104. Save for the no-go alternative, there is no consideration of other alternatives as 
is required by section 38(3) (f) of the NHRA.  The 2012 report argues that the 
no-go alternative would not necessarily be the best option for the sites in 
general terms of heritage conservation due to Eskom’s intention to sell the land 
should it not be able to develop a nuclear power plant on it is without 
substance.  This argument cannot be accepted as a relevant consideration as 
envisaged in terms of section 6 of PAJA128, as no information is  provided as to 
the nature of future  possible developments and it is also not possible to 
speculate what the potential public response thereto might be. 

105. No mitigation plan is included in the HIA 2012. Although it is acknowledged 
that a ‘mitigation plan’ is necessary the report submits that the scope of 
mitigation work will have to respond to the final layout129 which is yet to be 
determined.  

 
GENERAL FAILURE TO PLACE RELEVANT CONSIDERATIONS IN FRONT 
OF THE DECISIONMAKER VIOLATES PAJA 6(2)(E)(III).  
 

106. Failures to assess socio-economic impacts, worst-case scenario impacts, waste 
impacts, a no-go option, project alternatives, and purpose and need (in addition 
to violating substantive provisions of NEMA and the EIA Regulations), also 
amount to the withholding relevant information from the decision-maker in 
violation of PAJA 6(2)(e)(iii).   

107. Because of NEMA’s repeated emphasis on the integrated nature of 
environmental management, the socio-economic impacts of the NPS (most 

                                           
126 HIA 2012 pg. 86 

127 HIA 2012 pg. 10 

128 Promotion of Administrative Justice Act  3 of 2000 

129 HIA 2012 pg. 73 
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notably the impact on electricity prices and the economic fallout from a 
disaster) is relevant information that must be brought before a decision-maker.  
Because NEMA places such a high premium on minimisation of impacts and 
investigation of mitigation, a worst-case scenario analysis is also clearly 
relevant information, as it will bring to light the full extent of potential impacts 
and all possible safety measures.130  Because of NEMA’s life cycle and 
intergenerational provisions, waste impacts are also relevant.  Assessment of 
project alternatives and a no-go option are relevant because NEMA and the 
EIA Regulations have specified them as such.131  Any approval made without 
such information will be one in which relevant factors were not considered.  

 
CONCLUSION 
 

108. The HIA 2010 as well as the March 2011 Status Report submit that mitigation 
will be extremely costly and technically difficult. In the HIA 2012, this 
position dramatically shifts to mitigation being considered feasible with 
available resources. No adequate explanation or justification for this shift is 
provided, nor is there any indication of the available resources or projected 
costs.  

109. Several statutory requirements in terms of section 38(3) have not been 
complied with, particularly 38(3) (d); 38(3) (e); 38(3) (f) and 38(3) (g). With at 
least four of the seven minimum requirements not being met, it cannot be said 
that the 2012 report constitutes a Heritage Impact Assessment.  

110.  It is submitted that the decision maker cannot make a valid and lawful decision 
based on the HIA 2012 because of the absence essential information required 
by statute.  

 
OVERALL CONCLUSION OF THIS SUBMISSION 
 
It is submitted that the failure to properly assess the impacts referred to above creates a 
real risk that if the project is authorized it will infringe on the environmental rights of 
both present and future generations.  Further, Version 2 of the RDEIA report does not 
place all relevant information that could materially influence the decision maker before 
it, and therefore a decision to authorise the construction of a nuclear power station based 
on this report would be open to legal challenge.132  
 
   
Yours faithfully, 
LEGAL RESOURCES CENTRE 
PER: 
 
Angela ANDREWS 

                                           
130 See supra Section (b)(ii) at p. 13–15 & n. 30.   
131 NEMA s 24(b)(ii); EIA Regulation 31(g), 1 (definition of “alternatives”).   
132 Section 6(2)(e)(iii) of PAJA Act No 3 of 2000. 


