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This Report focuses on one of the most well established and
developed RFMOs in the world: the Northwest Atlantic
Fisheries Organisation (NAFO). With its origins in a regional
commission that was established in 1949, it has been in
existence since 1979 with the mandate “to contribute
through consultation and co-operation to the optimum
utilization, rational management and conservation of the
fishery resources” of the Convention area’. Yet despite this,
its adoption of a wide range of conservation and
management measures, and a well developed institutional
structure, NAFO has been unable to achieve its mandate
and as of 2005, 10 stocks under NAFO'’s competence are
currently under moratoria.®

NAFO is plagued by overfishing and misreporting by members
because of a disregard for quotas and other regulations and
the existence and subsequent frequent use of its objection
procedure. It has a decision-making structure that often
results in the adoption of lowest common denominator
resolutions; no dispute settlement procedure; it is lacking in
effective measures to eliminate IUU fishing; an ongoing

disregard for and lack of inclusion of scientific advice; catch
allocations based more on politics and history than
conservation; a lack of transparency in its workings; and, the
on-going lack of political will by Contracting Parties to enforce
any significant penalties for management and conservation
infringements.

In Gianni's 2004 report “High Seas Bottom Fisheries and
their Impacts on the Biodiversity of Vulnerable Deep Sea
Ecosystems” he estimated that 60% of the world’s high seas
bottom trawl landings comes from the Northwest Atlantic —
with much of the fishery occurring in the NAFO Convention
area.’ This case study examines NAFO's track record and its
poor performance in managing the fisheries under its
jurisdiction. It highlights these problems through the stories
of three vessels that have fished in the NAFO Area. It then
concludes with some clear recommendations as to what is
required if NAFO, and other RFMOs are going to measure up
to the task of effectively and sustainably managing marine
ecosystems in a precautionary manner, rather than Regularly
Failing to Manage our Oceans.

Introduction

The deep ocean is viewed as one of the last major frontiers
on the planet. While the high seas (areas beyond national
jurisdiction), cover some 64% of the earth, there are more
maps of the moon than of the deep ocean floor and few laws
are in place to govern human activities and impacts in these
areas. Where laws are in place, they are poorly enforced and
the remaining gaps and loopholes leave most of the high seas
open to overexploitation.

Very little is known about the mysterious world in the deep
waters lying hundreds of miles beyond our shores. What little
scientists and fishermen do know, is that in parts of the deep
ocean, a myriad of life exists, and much of it is yet unknown
to humankind. Scientists estimate that there may be over
100 million species inhabiting the deep seas and 500,000
species of macrofauna.® Areas rich in this deep-sea
biodiversity are often the breeding and feeding grounds of
deep-sea fish. As in most places across the world’s oceans,
where there are fish, there are industrial fishing vessels.

High seas bottom trawl fishing began in the late 1950s,°® but
expanded further in the 1980s as inshore fisheries became
depleted and technology allowed fishermen to fish deeper and
further out to sea. Bottom trawling — or ‘dragging’ as it is
known in some inshore fisheries — is a fishing method in which
huge nets fitted with heavy chains and steel plates which hold
the doors open, are dragged across the ocean floor, destroying
everything in their path in order to catch their target fish. Deep

water bottom trawl fishing often takes place in areas where
there is a very limited understanding of the biology of the
species being caught, or of the ecosystems in which they live.
There is the very real possibility that bottom trawling in these
environments could drive such species to extinction.

High seas bottom trawling is largely unregulated with regard to
the impacts on deep-sea biodiversity.” Marine scientists now
consider bottom trawling to be the biggest threat to deep-sea
biodiversity (www.mcbi.org) and the world’s most harmful
method of fishing®. High seas bottom trawling is also currently
conducted in a manner wholly inconsistent with the
conservation and management principles contained in Articles
5 & 6 of the 1995 UN Fish Stocks Agreement (UNFSA).°

Since the mid 1950s RFMOS have been the main
mechanism developed by States to regulate fishing activities
in areas of the high seas where fishing interests are most
concentrated.®® RFMOs were initially developed to avert
conflicts over how to divide the amount of fish, amongst
fishing nations particularly in rich fishing grounds. Their
focus has been more on how to slice the ‘fish stock’ pie
rather than to assess how those stocks fit into the broader
marine environment and what the impacts of industrial
fishing would be on those marine ecosystems. RFMOs have
traditionally acted and continue to act as management
bodies, with Contracting Parties carrying out the majority of
enforcement and scientific surveys.
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1. What is NAFO?

NAFO was established in 1979 as a fisheries
regulatory agency following the expansion of
coastal State jurisdiction out to 200 nautical miles
in the Northwest Atlantic, to replace the obsolete
1949 International Commission for the Northwest
Atlantic Fisheries (ICNAF).

NAFO is the regulatory agency responsible for
fisheries conservation and management of most
of the stocks beyond Canada’s Atlantic 200-mile
limit. Contracting Parties to NAFO include:
Bulgaria, Canada, Cuba, Denmark (Faroe Islands
and Greenland), European Union, France (St.
Pierre-et-Miquelon), Iceland, Japan, Republic of
Korea, Norway, Russian Federation, Ukraine,
USA. The EU, with 25 countries, is recognised as
a single entity by the NAFO Convention.*

2. And what about the fish?

NAFO* covers all fishery resources of the
Northwest Atlantic ocean area with the exception
of cetaceans that are managed by the IWC,
salmon, tuna and marlin and sedentary species of
the continental Shelf.* As such, NAFO, like the
North East Atlantic Fisheries Commission
(NEAFC), is one of the few RFMOs that has the
competence to regulate deep-sea bottom trawling
activities.* NAFO is generally considered to have
relatively good regulations in place, yet even so,
these fisheries are in trouble.

2.1 Groundfish

Between 1992 and 2000, total reported catches
of groundfish in the NAFO NRA declined from
153,365 tonnes to 91,315 tonnes — a downward
trend that is expected to continue.® In 2000,
about half of the total reported groundfish catch
(or 46,282 tonnes) was comprised of species that
were under no regulatory measures by NAFO,
(e.g., skate, hake, and grenadier).”® It was only in
2004/05 that regulations were adopted to manage
3LNO thorny skate, 30 redfish and 3NO white
hake, even though they always made up a large
portion of vessel earnings (See map opposite for
NAFO management areas). Other species such as
roundnose and roughhead grenadier and blue
anatimora continue to be harvested but remain
unregulated. Stocks of Atlantic cod, Greenland
halibut, American plaice, witch flounder and
shortfin squid in the Area are considered to be in
poor condition, although the regulated yellowtail
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The NAFO “Convention Area” includes both
waters that fall under the jurisdiction of specific
adjacent coastal states and high seas areas. A
portion of the Exclusive Economic Zones (EEZ) of
Canada, Denmark (Greenland), France (for the
Islands of St. Pierre and Miquelon) and the
United States, falls under the Convention Area, as
well as high seas areas. NAFOs “regulatory area”
(NRA) however, only covers those areas
straddling and lying beyond the 200 nautical mile
EEZs of those countries. It includes the
northeastern portion of the Grand Banks (NAFO
division 3L or the “Nose of the Bank”), the
southeastern portion (division 3NO or the “Tail of
the Bank™), and the outcropping of the shelf east
of the Bank (division 3M or the “Flemish Cap”).*
In other words, it only regulates those prescribed
areas outside the EEZs.

flounder stock is believed to be showing signs of
continued recovery.*”

In 2005, of the six straddling groundfish stocks
managed by NAFO, four are under moratoria.?®
Ten other stocks are considered to have collapsed
and moratoria have been established over catches
of 3NO capelin and 3L cod since 1993. 3NO cod,
3M cod, 3LNO American plaice, 3M American
plaice, 3 NO witch flounder, 3 L witch flounder
and 3NO shrimp have been under moratoria since
1995. Since 1998, there has been a moratorium
on catches of 3LN redfish. The status of 3LNO
thorny skates, 30 redfish, 3NO white hake and
Greenland halibut (currently under a 15-year
rebuilding plan) is considered ‘uncertain’.?

A rebuilding plan for Greenland Halibut is the first
such plan to be adopted in the history of NAFO. It
is generally seen by NAFO “as an example of
forward-looking, precautionary fisheries
management”.® - NAFO is making very slow
progress towards implementing the precautionary
approach framework which they adopted in 2004
(ten years after the entry into force of the
UNFSA).** Greenland halibut is an important by-
catch species in the shrimp fishery. As the shrimp
fishery increases, so too does the catch of
associated species — and therefore — that of
Greenland halibut.** Although this relationship is
well understood within NAFO, without the
implementation of an ecosystem approach to
fisheries management alongside the
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3. NAFO Organisational Structure

NAFO is made up of a General Council (GC) with
two standing committees, a Scientific Council (SC)
with 4 standing committees, a Fisheries
Commission (FC) with one standing committee
and a Secretariat.

3.1 The General Council

The General Council is NAFOs main
administrative body. It organises and co-ordinates
the internal affairs and external relations of NAFO
and also reviews and determines the membership
of NAFOs Fisheries Commission.

Participation in the Convention is open to any
State subject to notification in writing. The
membership of the Fisheries Commission is,
however, limited to parties which either participate
in fishing activities in the NRA or, which provide
evidence that they are going to participate in such
fisheries in the near future. The membership of
the Fisheries Commission is reviewed annually by
the General Council.

NAFO is open to new members on the
understanding that stocks are fully allocated and
new allocations will only be available for previously
unallocated stocks when these recover sufficiently
to allow allocations.

Allocation of participatory rights goes to the heart
of why some RFMOs are out of date and need
reform, and NAFO is no exception. Torn between
conservation imperatives and the economic
interests of the Contracting Parties, the situation is
further strained by the exclusive nature of most
RFMO “clubs”. Lodge and Nandan argue that the
only resolution to this is to allocate on the basis of
conservation and sustainable use. They suggest
the FAO should assist RFMOs in developing
equitable allocation criteria by providing guidelines
on the implementation of Articles 10 and 11 of
UNFSA.*” NAFO is currently discussing allocation
criteria. The example of how fast FAO members
responded to the International Plan of Action on
IUU fishing (IPOA-IUU) requirement to publish
capacity management plans is not encouraging,
only 9 members have responded since 1997.
Progress on allocation criteria will likely be just as
slow, and the question of whether there will be any
species left to allocate once such criteria are set
becomes a serious concern.
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3.2. The Scientific Council

The Scientific Council provides a forum for
discussion and collaboration around the study,
appraisal and exchange of scientific information.
It promotes scientific research, supervises the
collection and maintenance of statistics and
records, publishes and disseminates reports, and
provides scientific advice to coastal states and the
Fisheries Commission.

One of the main jobs of the Scientific Council of
NAFO is to recommend annual fishery quotas
based on a scientific assessment taking into
account conservation obligations, the level of by-
catch and depleted species. Contracting Parties
then adopt and allocate these quotas by
negotiation and, sometimes if necessary by voting.
Between 1986 and 1992, the EU used the NAFO
objection procedure 53 times to set quotas for its
fleets far higher than those recommended by the
Scientific Council and voted on by the NAFO
membership.*® This was in part what lead to the
1995 “turbot war” between the EU (Spain) and
Canada. The turbot war ultimately led to changes
in the NAFO regime that resulted in a reduction in
Contracting Parties’ abilities to disregard Scientific
Council advice. Yet even with such changes, the
problem of Contracting Parties disregarding
scientific advice persists. For example, at the
2002 special meeting of NAFO in Helsingor,
Denmark, NAFO Contracting Parties ignored
advice of the Scientific Council and voted to
increase the TAC for Greenland halibut from
40,000 tonnes to 44,000 tonnes. >

3.3. The Fisheries Commission

The Fisheries Commission (FC) is the most
important body in NAFO and meets once a year in
September. It is responsible for “the management
and conservation of the fisheries of the Regulatory
Area”.® It adopts proposals for joint action by the
Contracting Parties, as well as measures for
control and enforcement within the NRA.

The Fisheries Commission has one committee:
the Standing Committee on International Control
(STACTIC). STACTIC includes representatives
from each Fisheries Commission Contracting
Party. STACTIC reviews control measures and
reports of inspections and violations and promotes
exchanges and  collaboration  between
international inspectors. STACTIC makes
recommendations on enforcement and control to
the Fisheries Commission.
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Conservation measures such as minimum mesh
and fish sizes, by-catch rules, the marking of
boats and gears and reporting requirements and
management and enforcement measures are
adopted in the Fisheries Commission. The
Commission establishes TACs for different species
as well as national quota allocations based on
advice from the Scientific Council. Decisions are

mainly reached by consensus and where this is
not possible by majority vote. Each Contracting
Party has one vote.  However, any measures
agreed (e.g. a quota) by the Fisheries Commission
only enter into force subject to an objection
procedure, which allows Parties to opt out of
measures simply by presenting an objection to a
particular proposal within sixty days.®*

4. Opting Out: The NAFO Objection Proceedure

The NAFO objection procedure is one of the key
ways in which NAFOs ability to carry out its
mandate is being undermined by Contracting
Parties. An objection is all that it takes for a
Contracting Party of NAFO to avoid having to
abide by any conservation, management or
enforcement measure, and there is no limit on the
number of objections that can be made or on the
type of proposal to which an objection may relate.

Between 1985 and 1992, over 50 objections were
lodged by the EU using the NAFO Convention’s
Objection Procedure. While used less often today
than in the past, the Objection Procedure has
been used recently by the Baltic States, Iceland
and Denmark to opt out of measures that they do
not like.®* In particular, objections to quotas set
according to advice provided by the Scientific
Council are becoming more regular. Conflicts
over shrimp quota allocations in Sub-area 3L are
a good example of this.

For example, in 1999 NAFO allocated 83% of the
shrimp quota in the area to Canada. European
nations were to share the remaining 17 per cent of
the TAC for the area ®  The Faroese received a
quota of 144 tonnes which they were unhappy
with and disputed the allocation. As a result,
Canada banned Faroese vessels from entering
their ports in 2002. Canada reopened its ports in
2003, even though the Faroese continued to
disagree with the allocation and in June 2004,
Denmark on behalf of the Faroese, used NAFOs
objection procedure to opt out of the NAFO 3L
shrimp allocation scheme and unilaterally set a
quota of 1,344 tonnes for the 2004 fishing season.

For the Faroese Minister of Fisheries, this
disagreement was due to the distribution of
allocation among Contracting Parties. He said,

“the NAFO decision on how to divide the
international portion of the TAC was taken without
due regard for traditional fisheries interests in the
area. As such it is entirely inconsistent with other
NAFO decisions for allocating quotas in
international waters. This has seriously
undermined NAFO’s credibility as an effective
fisheries conservation and management body.”
However, Canadian Fisheries Minister Regan
asserted, that this was an abuse of the objection
procedure by Denmark which “undermines the
credibility of NAFO as well as the organization’s
ability to properly manage fish stocks. It
demonstrates the urgent need for reform of the
NAFO governance regime.”* In December 2004,
Canada again closed it ports to Faroese and
Greenlandic boats and as of early 2005, this issue
remains unresolved.

Problems with NAFOs opt-out procedures are
underlined by the fact that despite extensive
discussions over the need to establish binding
dispute settlement procedures, no agreement has
been reached on how to achieve this, and thus no
binding dispute settlement procedures exist
whereby Parties can finally resolve such issues. As
such, regardless of which side of the argument is
supported, the ultimate burden of this
disagreement has been born by the fishery and
surrounding marine ecosystem. The amount of
fish caught has been based on politics rather than
conservation. The long-term sustainability of the
area has been sacrificed for short-term self-interest.
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5. Compliance and Enforcement

In fisheries, compliance is said to be composed of
two things: detection through fisheries
observers;® and deterrence because of the likely
consequences of being found to be breaking the
rules. Canada reported 26 violations or incidents
of non-compliance in the NAFO Area in 2001
alone.®®  Non-compliance according to the
Canadian Department of Oceans and Fisheries
includes: fishing for species under moratoria;
exceeding quotas; misreporting catches by area
and species; improper use of fishing gear (e.g.,
mesh sizes); fishing in areas closed to fishing;
failure to maintain independent and impartial
fisheries observers; and interference with NAFO
inspectors, observers or evidence.

While conservation decisions are now more
generally accepted by NAFO Contracting Parties,
Canada reports the trend in fisheries violations
since 1995 as one of increasing non-
compliance.” In an attempt to address some of
these issues, NAFO established a mandatory
Observer Programme and required that all vessels
install satellite-linked vessel monitoring systems. It
also established a vessel registry and compiled its
first compliance report in 2004.

5.1. The NAFO Observer Programme

Since 1998, NAFO has required that all
Contracting Party vessels fishing in the NRA have
an independent Observer onboard. The
Observer’s job is to monitor fishing activities by
vessels and report on their compliance with
NAFOs Conservation and Enforcement Measures.
Observers report after each trip to their flag state
as well as to the NAFO Secretariat.®® In the NAFO
area, Canadian boats use their own nationals as
Observers. Norway uses Norwegian nationals.
Observers on EU vessels are European nationals
who may or may not be nationals of the flag State
vessels to which they are assigned. The observers
monitor fishing operations, compile catch data
and collect biological information.®

Unfortunately, it appears that Contracting Parties
have found a way of getting around the rules that
they have agreed to for the monitoring of fishing
operations by Observers. For example, in 2003
Canada issued a citation to a Faroese vessel for
failing to have an independent observer
onboard. The Captain of the vessel, Kappin,
identified the cook (as documented on the crew
list) as the observer.”
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In the Observer Report from the vessel Lutador
for the fishing period October 2002 to March
2003, the observer wrote that “when the
processing of the catch and the trawl was not
observed, or there was any doubt over the
estimates the observer used the captain’s
figures”. This certainly raises questions over the
credibility of such data. The problem with
credibility in Observer Reports is again evident in
the 2003 Report from the Spanish-flagged vessel
Pescaberbes Dos, where the Observer notes that
“ ...1 was also asked to fill in my weekly reports
according to the figures | was given.”™

Observer Reports are not available to the public
for scrutiny and were only obtained for this study
after the use of access to information laws were
pursued in Europe for this purpose. Ensuring
access to such reports would assist in assessing
the degree of compliance with NAFO measures by
all vessels authorised to fish in the area. It would
also help Observers in fulfilling their duties to the
Contracting Parties of the RFMO as a whole, and
protect them from any possible consequences of
Reports critical of vessel compliance efforts.

5.2. The NAFO Vessel Monitoring System (VMS)

Since January 1, 2001, NAFO has required that
all Contracting Party vessels fishing in the NRA
are equipped with a satellite tracking vessel
monitoring system or VMS. Using this system,
vessels transmit positional and other reports to
their national Fisheries Monitoring Centers (FMC),
which in turn send various messages, including
position reports, every six hours to the NAFO
Secretariat. These are then forwarded to
Contracting Parties with an inspection presence in
the area (Canada and the EU)."”

5.3. The NAFO Registry: Lacking Transparency.

In another attempt to monitor fishing activity in the
NAFO area, the Commission set up a list of
Contracting Party vessels. However, the last time
that NAFO officially published the names of the
vessels listed was in 2001.” This lack of
transparency bucks a trend within other RFMOs,
which are beginning to recognise that greater
transparency actually assists with monitoring,
control and surveillance activities, and have
started to publish their registries on the internet.
In some cases, such lists include both suspected
IUU as well as Contracting Party vessels. These
RFMO’s include the International Commission for
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The Story of the Solsticio (Portuguese flag):

In May 2003, information from several sources
indicated that four EU vessels (Solsticio,
Brites, Aveirense, Santa Mafalda) were fishing
directly for moratoria species in Division 30.
One of these vessels, the Solsticio was
monitored by VMS and an observer and was
also inspected at sea by Canada and in port by
the EU. The VMS fishing pattern identified
the Solsticio in shallow waters of Division 30
for 2 weeks in an area where cod and
American plaice were available.

In May 2003, Canadian inspectors boarded the
Solsticio. As the patrol vessel approached and
while inspectors were onboard, the Solsticio
moved to deeper water. When the net was
retrieved, it contained 1.2t of fish. 60% was
Greenland halibut and 40% was mixed non-
moratoria species. The Captain was issued a
citation for directing for cod. Upon completion
of the trip, the Observer reported that of a total
catch of 554t, 115t was 3NO cod, 122t was
3NO American plaice and 20t was 3NO witch
flounder. Almost 50% or 257t of the total 554t
consisted of moratoria species.

In June, 2003 the EU submitted a port
inspection report to NAFO for the Solsticio,
stating “there were no infringements” by this
vessel. Unbelievably, the port inspection report
stated that the cargo was comprised of 90%
non-moratoria species. For the Solsticio, 3
sources - VMS, the Canadian inspection, and
the Observer report - corroborate an
infringement, while a single source (port
inspection) indicated that no infringement
occurred.

Canadian NAFO inspectors in September 2003
issued a citation to an EU vessel flagged to
Portugal, the Santa Mafalda. Approximately
half the catch inspected were species under
moratoria.®’

In 2001, the catch of Greenland halibut
reported by EU observers amounted to 21000t.
This exceeded the EU reported catch by 6800t
and the EU allocation by 4600t.

In 2002, the catch of Greenland halibut
reported by EU observers amounted to 19,000t.
This exceeded EU reported catch by 2000t and
the EU allocation by 1000t.

The Story of the Brites: “moratoria, what
moratoria?”

Rotting cod, American plaice and red fish - all
species under moratoria - poked through the
mesh of the net, which was cut from the vessel
Brites in the early hours of May 4, 2004 as
Canadian fisheries inspectors boarded it on the
Grand Banks. When the net was eventually
retrieved, its mesh was 107 millimetres wide.
To protect threatened species, the smallest
mesh width allowed on nets under
international rules are 130 millimetres wide.
Despite clear evidence indicating a violation of
international fishing regulations, the Brites was
not prosecuted. Consultations between the
Portuguese government and the European
Union resulted in an order for the Brites to
return to Portugal to undergo inspection. A
fisheries inspector from the EU remained on
board for the trip home. The decision to send
the boat home was supposed to demonstrate
the EUs commitment to conservation.®

The outcome of the entire incident remains
shrouded in secrecy. Requests by Greenpeace
for documents on the exchange between
Portugal and Canada, were denied®.

In November 2004, the European Commission
adopted a regulation stating that Portuguese
vessels fishing for redfish in NAFO Area 3M
had exhausted their quota in that area and that
further fishing for redfish by Portuguese-
flagged vessels was prohibited for the
allocation year. The Regulation was made
effective from October 14, 2004%. Yet even
before the effective date of the regulation, the
Brites was back on the Grand Banks. Lloyd’s
reported the vessel back in St. John’s,
Newfoundland by September 25, 2004°*.

e In August 2002, the Master of the Area Cova

(Spanish flag) logged that 31% of their catch
was Greenland halibut. Inspectors
(Canada/EU), however, found that 83% of the
catch was Greenland halibut.

e In October 2002, the Master of the Punta

Robaleira, also flagged to Spain, logged a total
catch of 36.5t of Greenland halibut. Inspectors
found 69.5t of Greenland halibut onboard.

» The Atlas, a Latvian trawler, after being cited by

Canadian authorities for 3 serious infractions

86 ibid

87 NAFO Observer Mission
Report for the Santa Mafalda
period of observation March
03-July 03

88 Globe and Mail, May 10,
2004

89
http://www.theindependent.ca
/article.asp?AID=353&ATID=2
90 http://europa.eu.int/eur-
lex/lex/LexUriServ/site/en/oj/20
04/1_341/1_34120041117en0
0200020.pdf

91
http://www.seasearcher.com/
mt/seasearcher/vslcurrv.jsp?llp
no=121722



92 Greenpeace fact finding
visit to Latvia April 2005

93
http://www.ctv.ca/servlet/Articl
eNews/story/CTVNews/11113
48993951 _40

94 EU urges tougher
penalties for illegal fishing
(Reuters)30 May 2005

95
http://europa.eu.int/comm/fish
eries/scoreboard/index_en.ht
m

96
http://www.nafo.ca/Info/News/
Others/canfishoffnotallowed.ht
ml

97 Patrick Chamut, Assistant
Deputy Minister, Fisheries
Management, DFO,
Committee Proceedings, 26
November 2002.

98 David Bevan, Director
General, Resource
Management, DFO, and Chair
of the Standing Committee on
International Control of NAFO,
Committee Proceedings, 5
February 2003.

99 http://www.dfo-
mpo.gc.ca/fgc-
cgp/documents/meltzer/NAFO
final.pdf

100
http://www.nafo.ca/Info/News/
press04.html

101 http://www.sea-web.org/

(fishing without a license, no observer on board,
no VMS) was given a maximum allowable
penalty by the Latvian government of
approximately 300 Euros.

The Canadian press obtained briefing notes to the
Director General of Fisheries & Oceans Canada,
which clearly state that captains and officers
operate under attractive incentive based contracts
which can handsomely reward illegal catches.
The average fine for ship captains found guilty in
their home ports of illegally fishing is about 3,000
Euros. In some cases, the company or vessel
owners pay the fines.®

The imposed penalties are nothing compared to
the revenues. As an example, the European
Commission quoted a figure of 28.7 million euros
as being paid by fishermen in fines for breaking
the EU Commons Fisheries Policy and overfishing
in 2003. This represents just over 0.004 percent
of the value of the fish landed at ports in 2002.%*
In 2002, there were 6,756 cases of serious
infringement of current EU fisheries laws.”

RFMO measures to regulate and control fisheries
in their areas of competence are limited to those
states that are members of these bodies. While it
has been illustrated above how RFMO member-
states dodge compliance with adopted measures,
vessels flagged to states that are not members of
the RFMO do not even have to generate the
perception that they are conforming with such
measures.  Vessel flying the flags of non-
contracting parties (usually non- Parties to the
UNFSA), are not bound by RFMO measures.
Unlike those vessels flagged to NAFO Contracting
Parties, their activities are not illegal — they are not
breaking laws they have not signed up to. Instead
they fall into the much larger category of fishers
pillaging the high seas: the second “U’ in IUU.
They are simply “unregulated”.

These vessels often evade NAFO rules. In
addition, such vessels take advantage of the fact
that NAFO has failed to regulate bottom trawl
fisheries within the NRA. NAFO does request non-
contracting parties (NCP) to respect their
conservation and management measures when
fishing in the NRA.* Unfortunately, non-

Over the past decade, Canadian investigators
have issued 319 citations for illegal fishing against
European Union member state flagged vessels.
Only 24 have resulted in convictions.*® Between
2003-2005, about one third of all citations were
against Portuguese-flagged boats. Canadian
federal officials described the “follow-up” on non-
compliance by flag states as ineffective and
inadequate, “because deterrence is poor,
compliance is by no means assured”.”’
Enforcement depends on the flag state and its
courts to take action and according to the
Canadian Department of Fisheries and Oceans,
“the European Union does not use observer data
to follow up with legal charges.”*® The EU must be
held responsible as a community for the extremely
bad compliance record of its member states. All
NAFO Contracting Parties, including the coastal
states, must be held accountable for what is
happening to the marine ecosystems that they are
supposed to be co-managing.

6 .lllegal, Unregulated & Unreported (IUU) Fishing - An RFMOs Achilles Heel

compliance with these measures by many of the
non-contracting parties found bottom trawling in
the area seems to be the norm rather than the
exception.

6.1. Russian vessels, Dominica flags

Russia is a member of NAFO and ratified the
UNFSA in 1997. It chooses to flag some of its
vessels fishing in the NAFO area under the flag of
Dominica, which is not a member of UNFSA.
During the 2004 fishing season, a total of 8
vessels flagged to Dominica were sighted engaged
in fishing activities — suspected of bottom trawling
for redfish - in the NRA.*.

Seven of these vessels belong to Pionerskiy Ocean
Fishing in Kaliningrad**, which is controlled by
the government of the Russian Federation.
According to Lloyd’s Seaweb, the vessels are
registered to the subsidiary A B Bocyp Fishing,
which is registered in Cyprus, but controlled by
the government of Russia. The names of these
vessels are: Oyra, Okhatino, Ostrovets, Olchan,
Ostroe , Ozherelye and Kadri. The Kadri is also
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Oh, what a tangled web we weave ...

NAFO General Council infiltrated by IUU
operators known for exploiting the marine
environment on the other side of the planet

On December 19, 2004 the Estonian flagged
Lootus Il was cited for operating a net with a
mesh size that was too small under NAFO
regulations.**®* The Lootus Il is another repeat
offender. Since 2000, 7 infractions have been
cited against this 554 GRT bottom trawler,
including fishing for species under moratoria
and exceeding by-catch on plaice and witch
flounder.*” The company MFV Lootus OU, is the
registered owner of the Lootus II. The company
has an Estonian address in Tartu. A law firm had
been resident at this address but moved a few
years ago.**

The original name of the Lootus Il was Fragana
(until 2000) and the owner at the time was
Juana Oya Perez, a Vigo-based fishing company
and a subsidiary of Grupo Oya Perez. Grupo
Oya Perez became a shareholder in MFV Lootus
OU on December 21, 2004. Grupo Oya Perez is
also the owner of the notorious pirate patagonian
toothfish vessel Ross, flagged to Togo. The
Ross, previously named Alos was built in 1975,
and was registered from 1984 to 1998 as the
Combaroya Tercero (Ill) and owned by Paresis
Trawling Ltd in Namibia, a subsidiary of Grupo
Oya. In June 2001 the vessel was sold to Juan
Manuel Oya Perez of Lena Enterprises Ltd (a
subsidiary of Grupo Oya). It was again renamed
Lena and registered in the Seychelles.

In December 2002, and again in January 2003,
the Lena was photographed fishing illegally for
toothfish in the French EEZ around the sub-
Antarctic island of Kerguelen. In March 2003,
Lena was sighted re-supplying in Durban,
South Africa.**

Lena was again sighted fishing in waters around
Kerguelen in May and July 2003 and is
suspected to have been transhipping toothfish
at sea. She was seen in Mauritius in July/August
2003.** The name of the vessel then changed
back to Alos after she was seen by an Australian
fishing vessel a month later (September 2003),
and was chased and photographed within the
Australian EEZ off Heard Island. The vessel was
then again renamed as the Ross and flagged to
Togo.

In March 2005 the Ross was seen fishing with
five other vessels on the Banzare Bank, an area
which had been closed to fishing by CCAMLR.
The other vessels were the Togo-flagged
Hammer and the Condor and the Georgian-
flagged Kang Yuan, Jian Wuan and Koko. The
armed Australian vessel, Oceanic Viking, could
only request them to leave but because the flag
states of these vessels are not members of the
CCAMLR Commission, international law does
not allow that any additional action be taken.**

Juan Manuel Oya Perez from Grupo Oya Perez
was part of the EU delegation at the 25th Annual
Meeting of NAFO from September 15-19, 2003
in Nova Scotia, Canada.

In 2004, 3 of the members of the EU delegation
to the NAFO meeting were from Grupo Oya
Perez'?, yet none of the Spanish vessels on the
NAFO registry is owned by Grupo Oya Perez. As
highlighted above, Grupo Oya Perez does have
shares in the Estonian-flagged Lootus /1.

NAFO and more particularly the EU must be
aware that a notorious toothfish pirate sits as a
delegate at their meetings and participates in
decisions on important conservation matters and
measures to deter IUU operations half way
across the world.
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7. Fundamentally Changing RFMOs - The Way Forward

NAFOs inability to effectively manage the marine
areas over which it has competence is not unique.
There are 33 regional fisheries bodies'* but most
have limited authority and their approach to
fisheries management has mainly been a single
species one. Only five have both regulatory
competence and jurisdiction over all species within
a particular geographic region of the high seas as
well as the competence to regulate bottom trawling
in their Areas. They are: CCAMLR, NAFO, NEAFC,
the Southeast Atlantic Fisheries Organization
(SEAFO) and the General Fisheries Commission of
the Mediterranean (GFCM). To date, only
CCAMLR, GFCM and NEAFC have taken some
action to protect deep-sea biodiversity from the
impact of bottom trawl fishing — and some of it is
piecemeal and speaks more of political
compromise than addressing real concerns.

RFMOs enable States involved in particular high
seas fisheries to negotiate and co-operate on
fisheries management issues. The UN Secretary-
General recently reported® the gaps in RFMO
coverage as being the south-east Pacific Ocean
for all fish stocks, and the south-west Atlantic,
south-east Pacific, west-central Pacific, Indian
Ocean and the Caribbean for straddling fish
stocks and discrete high seas fish stocks.’” In
other words, most of the high seas are not covered
by RFMOs, and therefore most of the world’s fish
stocks remain unregulated. Furthermore, for
those areas that are regulated, RFMOs have had
a very disappointing track record in effectively
managing their fisheries or applying the
ecosystem-based fisheries management. They
also seem to have severe problems addressing the
loss of sharks, albatrosses, marine turtles,
vulnerable habitats and other species impacted
by fishing activities in their waters.

The 1995 UN Fish Stocks Agreement mandated
RFMOs as the primary mechanism for managing
and conserving high seas straddling and highly
migratory fish stocks. UNFSA Articles 5 and 6 are
the legal cornerstones for applying the ecosystem
approach and precautionary principle to fisheries
management. Yet states consistently fail to use
RFMOs to implement the specific obligations they
have under these Articles to manage fisheries in
such a manner. The FSA covers only straddling
and highly migratory fish stocks.***  The
management of discrete high seas stocks, such as
orange roughy, is not covered in the FSA.

Regional Fisheries Management Organisations
(RFMOs) must be fundamentally changed so
that they can effectively implement the
ecosystem approach as mandated by the FSA.
As Regional Ecosystem Management
Organisations (REMOs), they must be given the
functional ability and capacity as well as mandate
to address the broader ecological impacts of
human activities on the world’s oceans. Since
such change will take time, it is essential that the
international community recognise RFMOs as a
single, limited tool that could be effective in
medium to long-term oceans governance. To stop
the destruction of high seas biodiversity, the
current presumptions in favour of freedom of the
high seas and the freedom to fish*” must be
reversed. They must be replaced by ones that
entrench the concept of freedom for the seas:
where the ecosystem approach and precautionary
principle are considered as the fundamental core
of all oceans management.

The international community cannot simply wait
and hope for this change while marine biodiversity
suffers. Action must be taken now. Urgent interim
measures, such as a moratorium on high seas
bottom trawling must be put in place to stop the
destruction of high seas biodiversity while medium
and long-term measures are developed and
implemented. Such medium- and long-term
measures must include a fundamental
restructuring of RFMOs (such as NAFO) so that
they can effectively manage fishing activities in the
regions they have been set up to manage as part
of the marine ecosystem in which they subsist.

As a first step, a comprehensive, independent
review and assessment of the efficacy of Regional
Fisheries Management Organisations and other
regional fisheries arrangements must be
undertaken. Such a review must assess how
such bodies have met the obligations and
principles set forth in UNCLOS, the FAO Code of
Conduct, the UN Fish Stocks Agreement (FSA),
and other relevant international agreements. The
United Nations should conduct such a review in
cooperation with FAO, the Secretariat of the
Convention on Biological Diversity, the
Intergovernmental Oceanographic Committee,
and other international and non-governmental
organizations with relevant expertise (perhaps
through the mechanism of UN-Oceans). The
review should address, at a minimum, and make
recommendations on the following issues:
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128 UNFSA, Article 48.2




and to prevent its export to less well managed
areas. Harmful subsidies to the fishing
industry must be removed. The establishment
of a centralised registry of all vessels fishing on
the high seas (see below) would provide ‘eyes’

8. Conclusion

What humans do on the high seas has been the
focus of a significant amount of debate and
discussion among states. It has resulted in both
binding international law as well as non-binding
agreements. The two key framework agreements,
the UN Law of the Sea Convention (LOSC) and the
Convention on Biological Diversity (CBD) make it
very clear that states need to co-operate to
conserve marine biodiversity across the world’s
oceans. The UN Fish Stocks Agreement and FAO
Code of Conduct on Responsible Fisheries detall
how fisheries should be conducted so that they
comply with ecosystem based management
approaches and the precautionary principle®.
Even so, without the requisite political will by
distant water fishing states to implement and
enforce these Agreements, they remain words on
paper. And even those words leave gaping holes
in international oceans governance which
facilitate the exploitation of deep-sea marine life
well beyond sustainable limits.

The Law of the Sea Convention does more than
simply offer states the right to use our oceans. It
also requires that States fulfill numerous duties: to
“co-operate with other States in taking such
measures for their respective nationals as may be

to the international community in assessing
and managing how many vessels there are,
where they are fishing, and to which countries
they are flagged.

necessary for the conservation of the living
resources of the high seas” (Article 117), and “...
to protect and preserve the marine environment”
(Art. 192). Industrial-scale destructive fishing
practices on the high seas are undermining the
duties of states to individually and collectively
protect and preserve the marine environment of
this global commons.

For 25 years, the member states of NAFO have
failed to sustainably manage some of the richest
fishing grounds on earth. Having overworked the
waters of the Atlantic, these distant water fishing
states are turning their attention to the Pacific and
Indian oceans — largely unregulated realms that
are beginning to feel the bite of overfishing. The
time has passed for a leisurely approach to
conserving what is left of the biodiversity and
resources of the world’s oceans at the cost and to
the detriment of all countries and all peoples. Only
bold, innovative, visionary, comprehensive and
decisive action has any chance of preventing the
massive and irreversible destruction of the
biodiversity of our oceans. Only such visionary
and decisive action can ensure freedom for our
seas in the 21st Century.

“It’s not fish ye’re buying: it's men’s lives.”

(Fishmonger to a customer haggling over the price of haddock)

— Sir Walter Scott,
The Antiquary, 1816
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Appendix 1

LEGALLY BINDING MEASURES FOR
ADOPTION INTERNATIONALLY AND WITHIN
RFMOS FOR THE REGULATION OF
INDUSTRIAL FISHING AND ADDRESSING IUU
FISHING ON THE HIGHSEAS.

The establishment of a central monitoring, control
and compliance authority for all vessels active on
the high seas that would be funded by dues paid
by States according to the number of vessels
authorised to undertake extractive activities on the
high seas. Dues paid by vessels licensed to fish
in such waters could fund compliance, monitoring
and enforcement which should be harmonised
across all high seas areas. This would deter such
vessels from ‘turning a blind eye’ to their illegal,
unregulated and unreported (IUU) counterparts,
as these fishers would actually be costing them
money. It would also ensure that non-compliant
vessels could not move from one area to another
and continue fishing while avoiding enforcement
measures.

Establishment of a single, centralised, compatible
Vessel Monitoring System (VMS) for all vessels
licensed to fish on the high seas to enable states
to distinguish between vessels authorised to fish
on the high seas or an Exclusive Economic Zone
(EEZ). Vessels unable to provide VMS data for any
part of their voyage would not be permitted to land
their catch. Such a system would be operated by
the centralised compliance authority, which would
report to all states on infractions by any vessels in
the system, and permit any states participating in
the system to take punitive actions against such
vessels in their respective jurisdictions.
“Redlisting” of fishing vessels and companies that
breach conservation measures, i.e.: deny fishing
vessels, and their owners/operators the
authorisation to fish by any method and for any
species on the high seas. Such a ‘redlisting’ would
apply to all such vessels fishing in any RFMOs or
other unregulated high seas areas.

Defining the notion of a ‘genuine link’ for fishing
vessels that is accepted internationally and
adopting national legislation that requires a
‘genuine link’ is made between the flag-state and
vessels carrying their flags, and that makes it
illegal for nationals to reflag vessels to avoid
compliance. Such legislation should include the
right for a State to legally sanction vessels, their
owners and operators, as well as redlisting those

that have reflagged vessels or attempted to do so.
Closing ports to non-complying fishing vessels
and to vessels flying the flags of non-complying
states.

Intensive in-port vessel inspections with the right
to sanction such vessels provided by binding
intergovernmental port state enforcement
agreements.

Outlawing transshipment at sea at any time of any
species that could be caught on the high seas.
Closing markets to fish and fish products which
do not carry credible certification establishing that
the fish and fish products caught on the high seas
were derived from licensed fishing operations.
Using established international trade regulations
(such as CITES listings) to regulate trade in
species that are already under threat.
Harmonising and adopting national laws and
regulations to implement international measures
to control nationals engaged in, fishing or owning
or operating vessels fishing in areas beyond
national jurisdiction

Exchanging, pooling and publicising information
on vessels and companies involved in high seas
fishing, including the operators, captains,
beneficial owners of vessels, and those providing
banking, insurance and other services to them.
Requiring that information on vessels and
companies interested in engaging in high seas
fishing be provided to the central monitoring,
compliance and enforcement authority in a
standard international format, before
authorisation to access these fisheries is given.
Where vessels or companies have been ‘redlisted’
by the authorities, permission to fish will not be
granted.

Requiring under domestic law, that prior to any
vessel being granted the flag of a state, the
information stated above is submitted to the
central compliance authority. A prerequisite for
‘flagging’ will then be the confirmation by the
central authority that the vessel, its owners and
operators, have not contravened any international
or national regulations.

Cooperation among coastal states and those
participating in relevant regional management
arrangements to ensure that all states have
sufficient capacity to manage and control their
coastal and EEZ fisheries to ensure compliance
with national regulations and international
obligations.
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