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I. Introduction 

Ever since scientists began warning the public about our warming planet,
1
 attempts have been 

made to define and quantify the risks of climate change. Lord Stern, in the authoritative 2006 

United Kingdom-commissioned climate review, made the case that climate change is not good 

business.
2
 In an interview at the 2013 World Economic Forum, he acknowledged that he 

“underestimated the risks” of climate change.
3
 The fossil fuel industry is ignoring the risks, and 

by doing so, threatening the economy, ecology, and human lives. 

The fossil fuel industry remains virtually untouched by regulation. It has unparalleled access to 

politicians and continues pursuing destructive projects that set us on a trajectory leading to a 

globally averaged temperature rise of 4 degrees.
4
 But the world must move away from dangerous 

fossil fuels, such as coal, oil, and gas. The fossil fuel industry needs to take a hard look at the 

demise of the tobacco industry, brought on by its own efforts to undermine the science. As it did 

with big tobacco, litigation presents a real threat to the fossil fuel industry. 

This paper zeroes in on the risks of climate litigation, and specifically looks at who is at 

risk and what are the associated risks. Climate litigation is a marathon, not a sprint. It will 

continue to be an ever-present threat as the catastrophic impacts of climate change are 

already being felt and show no signs of abatement. These impacts are the result of 

decades of government inaction and astronomical increases of greenhouse gas (GHG) 

concentrations in the atmosphere. 

                                                           
1 
In a 2009 report, global reinsurer Swiss Re suggests liability for climate change damage may begin in 1950 when 

increasing CO2 concentration in the atmosphere was detected. Swiss Re, ‘The globalization of collective redress: 

Consequences for the insurance industry’, 2009, accessed 13 March 2013, 

http://media.swissre.com/documents/Globalisation_of_Collective_Redress_en.pdf . In 1975, the first article on 

‘global warming’ appeared in the journal Science. Real Climate, ‘Happy 35th Birthday Global Warming!’, 28 July 

2010, accessed 02 March 2013, http://www.realclimate.org/index.php/archives/2010/07/happy-35th-birthday-global-

warming/ 
2
 Nicholas Stern, ‘The Stern Review: The Economics of Climate Change, Summary of Conclusions’, HM Treasury, 

2006, p. vii, accessed July 31 2012, www.hm-treasury.gov.uk/d/Summary_of_Conclusions.pdf  
3
 Nicholas Stern, 'I got it wrong on climate change – it's far, far worse', 26 January 2013, accessed 08 March 2013, 

http://www.guardian.co.uk/environment/2013/jan/27/nicholas-stern-climate-change-davos 
4
 Fossil fuel subsidies are twelve times greater than the support for renewable resources. Alex Morales, Bloomberg, 

‘Fossil Fuel Subsidies are Twelve Times Renewables Support’, 29 July 2010, accessed on 13 March 2013. 

Intergovernmental Panel on Climate Change. Climate Change 2007, ‘The Physical Science Basis. Contribution of 

Working Group II to the Fourth Assessment Report of the Intergovernmental Panel on Climate Change’, Cambridge 

University Press, Cambridge, United Kingdom and New York, NY, U.S.A. 

http://www.realclimate.org/index.php/archives/2010/07/happy-35th-birthday-global-warming/
http://www.realclimate.org/index.php/archives/2010/07/happy-35th-birthday-global-warming/
http://www.hm-treasury.gov.uk/d/Summary_of_Conclusions.pdf
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II. The Scientific Basis 

Despite a handful of scientists
5
 and secretive organisations

6
 attempting to obscure the 

truth about climate change, there is no doubt in the expert scientific community that the 

earth is warming and human activities are the primary cause. According to the UN 

Intergovernmental Panel on Climate Change (IPCC), the leading international body that 

facilitates the assessment of climate science by thousands of scientists from over 130 

countries,
7
 heat-trapping emissions from the burning of fossil fuels and other human 

activities have caused “most” of the increase in globally averaged temperatures.
8
 The US 

Supreme Court has accepted this as fact.
9
 It is anticipated that the IPCC’s newest 

assessment to be released this year will conclude with “virtual certainty” that man-made 

emissions are responsible for the warming.
10

  

A slight global temperature rise has already had devastating impacts.
11

 Weather events 

supercharged by climate change, such as hurricane Sandy and the typhoon Bopha are 

indications of what is likely to come. The death toll and economic loss from climate 

change supercharged storms are portents of a perilous future. Hurricane Sandy which hit 

the US in October last year resulted in 132 deaths. Estimates of financial losses from this 

hurricane lie between 60 – 100 billion dollars.
12

 Insured losses from Sandy alone are 

estimated to be in the region of 10 – 28 billion dollars.
13

 The financial cost of the damage 

caused by typhoon Bopha is estimated to reach 1 billion dollars, small in comparison to 

                                                           
5
 Naomi Oreskes, ‘Science, Beyond the Ivory Tower, The Scientific Consensus on Climate Change’, 03 December 

2004, accessed 08 March 2013, http://www.sciencemag.org/content/306/5702/1686.full 
6
 Suzanne Goldenberg, ‘Secret funding helped build vast network of climate denial think tanks’, 14 February 2013, 

accessed 08 March 2013, http://www.guardian.co.uk/environment/2013/feb/14/funding-climate-change-denial-

thinktanks-network 
7 
IPCC Fourth Assessment Report: Climate Change 2007 (AR4) is the most comprehensive synthesis of climate 

change science to date. Experts from more than 130 countries contributed to this assessment, which represents six 

years of work. More than 450 lead authors have received input from more than 800 contributing authors, and an 

additional 2,500 experts reviewed the draft documents. ‘The IPCC: Who Are They and Why Do Their Climate 

Reports Matter?’, 29 January 2007, accessed 08 March 2013, http://www.ucsusa.org/global_warming/science_and_ 

impacts/science/ipccbackgrounder.html#The_Peer_Review_Process 
8
 IPCC Working Group I, ‘Climate Change 2007: The Physical Science Basis—Summary for Policymakers’, 

www.ipcc.ch 
9
 Massachusetts v. EPA, 549 U.S. 497 (2007) at 521 

10
 Sunada Creagh, ‘Human role in climate change virtually certain: leaked IPCC report’, 15 December 2012, 

accessed 08 March 2013, http://theconversation.edu.au/human-role-in-climate-change-now-virtually-certain-leaked-

ipcc-report-11357 
11 

Bill McKibben, ‘Global Warming’s Terrifying New Math’, 19 July 2012, accessed 08 March 2013, 

http://www.rollingstone.com/politics/news/global-warmings-terrifying-new-math-20120719 
12

 Andrew freedman, ‘NOAA: 2012 to rank as second costliest US year since 1980’, 21 December 2012, accessed 

08 March 2013, http://www.guardian.co.uk/environment/2012/dec/21/climate-change-natural-disasters 
13 

Amanda C. Haury, ‘How Much Will Hurricane Sandy Cost Insurance Companies’, 13 November 2012, accessed 

08 March 2013, http://finance.yahoo.com/news/much-hurricane-sandy-cost-insurance-231523049.html; Sarah 

Mortimer, ‘Aon Benfield see Sandy insured losses at $28.2billion’, 24 January 2013, accessed 08 March 2013, 

http://www.reuters.com/article/2013/01/24/us-insurance-natural-disaster-idUSBRE90N0VI20130124  

http://www.sciencemag.org/search?author1=Naomi+Oreskes&sortspec=date&submit=Submit
http://www.sciencemag.org/content/306/5702/1686.full
http://www.guardian.co.uk/profile/suzannegoldenberg
http://www.guardian.co.uk/environment/2013/feb/14/funding-climate-change-denial-thinktanks-network
http://www.guardian.co.uk/environment/2013/feb/14/funding-climate-change-denial-thinktanks-network
http://theconversation.edu.au/human-role-in-climate-change-now-virtually-certain-leaked-ipcc-report-11357
http://theconversation.edu.au/human-role-in-climate-change-now-virtually-certain-leaked-ipcc-report-11357
http://www.rollingstone.com/politics/news/global-warmings-terrifying-new-math-20120719
http://www.guardian.co.uk/environment/2012/dec/21/climate-change-natural-disasters
http://finance.yahoo.com/news/much-hurricane-sandy-cost-insurance-231523049.html
http://www.reuters.com/article/2013/01/24/us-insurance-natural-disaster-idUSBRE90N0VI20130124
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Sandy, yet a significant percentage of the Philippines GDP.
14

 Bopha, the world’s 

deadliest typhoon in 2012 killed 1,067 people. In total, 6.2 million people were 

affected.
15

The true cost of climate change has yet to present itself; Bopha and Sandy 

represent the tip of a much larger iceberg.
16

  

Scientists are becoming much more confident in their ability to attribute long-term climatic 

trends and specific weather events to climate change.
17

 In the coming years, scientific 

understanding of attribution will deepen and expand.
18

 One of the next crucial steps is 

identifying whose emissions are to blame for these costly and fatal impacts. 

III. Climate Litigation Risks 

 

A. Definition 

Climate risk, for the purposes of this paper, is a term used to describe the cumulative financial 

risks companies face as a result of climate change. Climate risk includes operational risk, 

insurance risk, regulatory risk, shareholder risk, capital risk, competitive risk and litigation risk.
19

 

Climate litigation risk presents a specific uncertainty for the fossil fuel industry responsible for 

the majority of historic, current, and future greenhouse gas emissions as evidenced by 

increasingly accurate scientific data, current reporting mechanisms, and future carbon stocks. It 

can be distinguished from other corporate litigation risk such as environmental litigation risk 

because climate litigation is a perpetual risk, lasting as long as the damages are incurred and 

                                                           
14 

Simon Tisdall, ‘Filipino super-typhoon and ominous warning of climate change impact’, 17 February 2013, 

accessed 08 March 2013, http://www.guardian.co.uk/world/2013/feb/17/filipino-super-typhoon-climate-

change?INTCMP=ILCNETTXT3487  
15

 International Federation of Red Cross and Red Crescent Societies (IFRC) – Switzerland, ‘Typhoon Bopha – two 

months on and there are still huge challenges ahead’, 05 February 2013, accessed 08 March 2013, 

http://www.trust.org/alertnet/news/typhoon-bopha-two-months-on-and-there-are-still-huge-challenges-ahead  
16

 For more examples of the economic loss as a result of climate change, see note 3 
17

 IPCC, ‘Special Report on Managing the Risks of Extreme Weather Events and Disasters to Advance Climate 

Change Adaptation’, 18 November 2011, accessed 08 March 2013, http://ipcc-wg2.gov/SREX/report/; See Climate 

Prediction, http://www.climateprediction.net/ accessed 09 March 2013. Myles Allen, principal investigator for 

climateprediction.net, is also the lead author of ‘Detection of Climate Change and Attribution of Causes’, Chapter 

12 of the IPCC WG1 Third Assessment. Review Editor, ‘Global Climate Projections’ Chapter 10 of the IPCC WG1 

Fourth Assessment. Lead author, ‘Detection and Attribution of Climate Change: from Global to Regional’, Chapter 

10 of the IPCC WG1 Fifth Assessment; See also Alok Jha, ‘Climate change increased likelihood of Russian 2010 

heatwave – study’, 21 February 2012, accessed 12 March 2013, 

http://www.guardian.co.uk/environment/2012/feb/21/climate-change-russian-heatwave; 

Pall, P., Aina, T., Stone, D.A., Stott, P.A., Nozawa, T., Hilberts, A.G.J., Lohmann, D. and Allen, M.R. 

(2011) Anthropogenic greenhouse gas contribution to flood risk in England and Wales in autumn 2000. Nature, 470: 

382-385. 
19

 This definition was developed in 2003 by the Climate Justice Programme. In the following ten years the definition 

has evolved considerably. For more information see; Climate Justice Programme, ‘Climate Risk: the financial risks 

that climate change presents to Australian companies’, July 2003, accessed 11 March 2013, 

http://www.climatejustice.org.au/sites/default/files/FinalCJPClimateRiskPaper2003.pdf; see also; Ceres, ‘Climate 

Risk Disclosure in SEC Filings’, June 2010, accessed 12 March 2013, 

http://www.ceres.org/resources/reports/climate-risk-disclosure-2009 

http://www.guardian.co.uk/world/2013/feb/17/filipino-super-typhoon-climate-change?INTCMP=ILCNETTXT3487
http://www.guardian.co.uk/world/2013/feb/17/filipino-super-typhoon-climate-change?INTCMP=ILCNETTXT3487
http://www.trust.org/alertnet/news/typhoon-bopha-two-months-on-and-there-are-still-huge-challenges-ahead
http://ipcc-wg2.gov/SREX/report/
http://www.climateprediction.net/
http://dx.doi.org/10.1038/nature09762
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meaningful actions to mitigate emissions are not taken.  

B. Who is at risk? 

Climate litigation poses direct risks to fossil fuel industry directors, boards, regulators, investors, 

shareholders, and insurers. The indirect risks of climate litigation are assessed by analysts, bond 

rating agencies, and asset managers responsible for the allocation of global capital. The focus of 

this paper is on the direct risks, however, the power of those allocating capital to require the 

fossil fuel industry to address the risks of climate litigation should not be underestimated.  

Securities or company laws are essential for holding corporations accountable because they 

provide the social licenses for these companies to exist.
20

 All listed companies are required to 

report regularly to regulators and shareholders about earnings and risks.
21

 In accordance with 

most domestic laws, directors may or should have a duty to disclose climate change related 

information. If they fail to disclose this type of information, they could incur liability to 

shareholders, lenders, investors, insurers, or to independent third parties. Most annual reports 

serve as mere promotional tools rather than fair and balanced reporting of issues that are 

material.
22

 As a result of inaccurate reporting and or failure to report climate risks, including 

climate litigation, complaints are likely to be filed with the relevant securities authorities. 

 In the UK, directors of listed companies must prepare a director’s report for each 

financial year including information about environmental matters, particularly the 

company’s impact on the environment.
23

 Similar disclosure duties exist for companies 

listed on the regulated market,
24

 not to mention new GHG regulations coming into effect 

from 2013 onwards.
25

   

 Hong Kong, another major exchange for the fossil fuel industry, has no mandatory 

disclosure requirement in connection with environmental matters. However, any incident 

which may result in a contingent liability of the company is subject to disclosure in its 

annual report.
26

  

 In the US, the Securities and Exchange Commission issued guidance on climate 

disclosure obligations for US public companies, including the indirect consequences of 

regulation or business trends. In 2008, the NY Attorney General and several coal burning 
                                                           
20

 ClientEarth, ‘Company Law’, accessed 08 March 2013, http://www.clientearth.org/our-work/company-law/  
21

 For global standards in corporate governance – OECD, ‘OECD Principles of Corporate Governance’, April 2004, 

accessed 08 March 2013, http://www.oecd.org/daf/ca/corporategovernanceprinciples/31557724.pdf; For 

sustainability reporting guidelines – Global Reporting Initiative, ‘Sustainability Reporting Guidelines, version 3.1’, 

2011, accessed 08 March 2013, https://www.globalreporting.org/resourcelibrary/G3.1-Guidelines-Incl-Technical-

Protocol.pdf  
22

 ClientEarth, ‘Company transparency: an introduction’, accessed 08 March 2013, 

http://www.clientearth.org/company-law/company-transparency/introduction-871  
23

 s.417(5) Companies Act 2006 
24

 Annex 1, paragraph 4 of the Prospectus Regulation 809/2004 
25

The Greenhouse Gas Emissions (Directors’ Report) Regulations 2013, accessed 08 March 2013, 

http://www.defra.gov.uk/consult/files/consult-ghg-regulations-20131.pdf 
26

 Paragraph 32(12) of Appendix 16 to the Listing Rules 

http://www.defra.gov.uk/consult/files/consult-ghg-regulations-20131.pdf
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utilities reached a settlement agreement requiring disclosure of material risks relating to 

climate change.
27

 The Dodd–Frank Act on risk reporting duties and the Sarbanes–Oxley 

Act on accounting and auditing responsibilities may trigger reporting of climate litigation 

risks.28 
 

In 2003, Climate Action Network Australia lawyers notified directors of selected Australian 

companies – viewed as major emitters and facilitators of greenhouse gas emissions – of the risks 

that climate change presents to their companies and of their legal obligation to address such 

risks. As intended, the action put companies on notice of these risks so that, in any future 

litigation, directors could not plead ignorance.
29

  

A concrete example of a risk that companies and regulators are currently failing to report is 

“unburnable carbon.” A Carbon Tracker Initiative report concludes capital markets have 

financed future fossil fuel development based on a false assumption that what the corporate 

sector have asked investors to finance can actually be burnt.
 
This poses a potentially “large and 

unappreciated risk” for the capital markets.
30

 Carbon Tracker has called on “the regulators 

charged with ensuring financial stability, tackling systemic risks and promoting long-term 

investment to produce a common understanding of the financial consequences of unburnable 

carbon.”
31

 What other large and unappreciated risks, such as climate litigation, are authorities 

failing to regulate and companies failing to disclose? 

C. What are the risks? 

The threat of climate litigations can be broken down in five sub-risks: (1) risk of truth, (2) risk to 

investments, (3) risk of money damages and injunctive relief, (4) insurance risk, and (5) risk of 

human rights violations. 

(1) Risk of Truth 

Companies who have led protracted campaigns of denial, misinformation, and misrepresentation 

with respect to climate change are likely to face mounting lawsuits. Such campaigns have 

                                                           
27

 Columbia Law School Center for Climate Change Law, Climate Change Securities Disclosures Resource Center, 

accessed 09 March 2013, http://web.law.columbia.edu/climate-change/resources/climate-change-securities-

disclosures-resource-center 
28

 Risk reporting duties - Dodd–Frank Wall Street Reform and Consumer Protection Act (Pub.L. 111–203, H.R. 

4173). For company accounting and auditing responsibilities - Sarbanes–Oxley Act of 2002 (Pub.L. 107–204, 

116 Stat. 745, enacted July 30, 2002). See also; Ceres, ‘Climate Risk Disclosure by Insurers: Evaluating Insurer 

Responses to the NAIC Climate Disclosure Survey’, p. 5, September 2011, accessed 12 March 2013, 

http://www.ceres.org/resources/reports/naic-climate-disclosure. Item 103 of SEC Regulation S-K may requires 

disclosure of any material pending legal proceedings. 17 C.F.R. § 229.103 (2008) 
29

 Smith J. and Shearman D., ‘Climate Change Litigation – Analysing the law, scientific evidence & impacts on the 

environment, health and property’, Presidian Legal Publications, Adelaide, 2006, p. 102 
30

 Carbon Tracker Initiative, ‘Unburnable Carbon: Are the World’s Financial Markets Carrying the Carbon 

Bubble?’, 2012, accessed 08 March 2013, http://www.carbontracker.org/wp-

content/uploads/downloads/2012/08/Unburnable-Carbon-Full1.pdf 
31

 Id. 

http://www.law.cornell.edu/jureeka/index.php?doc=USPubLaws&cong=111&no=203
http://hdl.loc.gov/loc.uscongress/legislation.111hr4173
http://hdl.loc.gov/loc.uscongress/legislation.111hr4173
http://www.law.cornell.edu/jureeka/index.php?doc=USPubLaws&cong=107&no=204
http://en.wikipedia.org/wiki/United_States_Statutes_at_Large
http://www.carbontracker.org/wp-content/uploads/downloads/2012/08/Unburnable-Carbon-Full1.pdf
http://www.carbontracker.org/wp-content/uploads/downloads/2012/08/Unburnable-Carbon-Full1.pdf
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induced the public to continue burning fossil fuels and have effectively paralyzed political 

action. Those responsible for this may be pursued under the US Racketeer Influenced Corrupt 

Organisations Act (RICO) for participating in enterprise to carryout unlawful activities.
32

 

Companies must be aware of the far reaching impact RICO has had on the tobacco industry. In 

2006 plaintiffs accused the tobacco industry of “engaging in a lengthy, unlawful conspiracy to 

deceive the American people about the health effects of smoking and secondary smoke, the 

addictiveness of nicotine, the health benefits from low tar ‘light’ cigarettes, and their 

manipulation of the design and composition of cigarettes in order to sustain nicotine addiction.”
33

 

In a telling finding for the fossil fuel industry, the court concluded that the defendants 

participated in a scheme intended to “defraud smokers and potential smokers in order to 

maximize their profits by preserving and enhancing the market for cigarettes, to avoid costly 

liability judgments, to derail attempts to make smoking socially unacceptable, and to sustain the 

cigarette industry.”
34

 

In search of truth and justice, plaintiffs and public prosecutors will turn to the courts to pry open 

corporate vaults leading to the discovery of swathes of internal documentation. In 1998, 

plaintiffs in Minnesota’s tobacco lawsuit took possession of 39,000 of the “industry’s most 

closely guarded papers.”
35 

One month following the delivery of the documents to the lawyers for 

the state a multi-billion dollar settlement was reached.
36

 The State of Minnesota was to receive 

more than $6 billion dollars over the first twenty-five years and about $200 million dollars 

annually thereafter. Thirty-five million pages of documents were ultimately opened for public 

scrutiny, fuelling hundreds of scientific articles and government reports.
37 

Once pried open, the 

courts have ensured the corporate vaults remain open. Such is the effect of Order #1015 of the 

court in United States v. Philip Morris, which outlines the defendant’s document disclosure 

obligations.
38 

 

To date the leading case of plaintiffs alleging fraud against the fossil fuel industry is Native 

Village of Kivalina v. ExxonMobil Corp.
39

 Plaintiffs argued that the defendants, through various 

trade organisations and think tanks, waged “a long campaign . . . to mislead the public about the 

                                                           
32

 18 U.S.C. §§ 1961-68 (2006) 
33

 United States v. Phillip Morris USA, Inc., 449 F. Supp. 2d 1, 26-27 (D.D.C. 2006) 
34

 Id at 852.  
35

 New York Times, ‘Plaintiffs Gain Tobacco Industry Documents’, 07 April 1998, accessed 08 March 2013, 

http://www.nytimes.com/1998/04/07/us/plaintiffs-gain-tobacco-industry-documents.html  
36

 New York Times, ‘Big Tobacco’s Loss in Minnesota’, 09 May 1998, accessed 08 March 2013, 

http://www.nytimes.com/1998/05/09/opinion/big-tobacco-s-loss-in-minnesota.html?src=pm  
37

 Doug Blanke, ‘State of Minnesota v. Phillip Morris’, accessed 08 March 2013, 

http://discovery.mnhs.org/MN150/index.php?title=State_of_Minnesota_v._Philip_Morris  
38

 Order #1015 (DN 5733, Aug. 17, 2006) published as United States v. Philip Morris USA Inc., 449 F. Sup.2d I, 

940-44 (D.D.C. 2006), a.ff'd in part & vacated in part, 566 F .3d I 095 (D.C. Cir. 2009) (per curiam), cert. denied, 

561 U.S._, 130 S.Ct. 3501 (2010).  
39

 Native Village of Kivalina v. ExxonMobil Corp, 633 F.Supp.2d 863 (N.D.Cal. 2009). See also; Comer v. Murphy 

Oil USA, Inc. 42 ELR 20067 No. 1:11CV220, (S.D. Miss., 03/20/2012) (Guirola Jr., J.)  

http://www.nytimes.com/1998/04/07/us/plaintiffs-gain-tobacco-industry-documents.html
http://www.nytimes.com/1998/05/09/opinion/big-tobacco-s-loss-in-minnesota.html?src=pm
http://discovery.mnhs.org/MN150/index.php?title=State_of_Minnesota_v._Philip_Morris


7 

 

science of global warming.”
40 

The court dismissed these claims en banc finding the case to be 

one of a nonjusticiable political question and the cause of action to be displaced by federal 

legislation. Where the disinformation campaign is the strongest, such as in the US, Australia, and 

Europe, we are likely to see further cases seeking civil remedies for the harm caused by 

misinformation.
41

  

(2) Risk to investments 

The more a company continues to invest in major GHGs projects, the more likely the right to 

mine, drill, and burn will be challenged based on climate change grounds. The required 

environmental assessment, licensing and/or permitting processes present multiple opportunities 

for individuals and NGOs to challenge projects. While not all challenges are successful, they 

present significant delays, resulting in increased costs. 

According to the Sierra Club, its ‘Beyond Coal’ campaign has stopped more than 165 new coal-

fired power plants from being built in the US and retired 142.
42

 Climate-related litigation has 

played a key role in their strategy. For example, a Georgia court halted the construction of a 

coal-fired power plant and held that local authorities must regulate CO2 emissions from the plant. 

This is significant because rules are currently not in place to limit such emissions from new 

plants.
43

 

The coal rush in China, India, Poland, South Africa and Turkey is also being met with legal 

challenges. The scale of proposed projects is in the thousands.
44

 The climate imperative is a 

significant motivating factor behind the hundreds of challenges to coal projects, but the winning 

grounds may be different. For example, India’s National Green Tribunal recently put a stop to 

the construction of OPG’s coal-fired power plant until cumulative impact assessment and 

                                                           
40

 Compl. for Damages Demand for Jury Trial, Native Village of Kivalina v. ExxonMobil Corp., 663 F.Supp.2d 863 

(N.D.Cal.2009)(No. CV 08 1138 SBA), 2008 WL 594713, 189 - 190. Plaintiffs sought “monetary damages caused 

by certain defendants’ acts in furthering a conspiracy to supress the awareness of the link between these emissions 

and global warming.” For more information see Elizabeth Dubats, ‘An Inconvenient Lie: Big Tobacco Was Put on 

Trial for Denying the Effects of Smoking; Is Climate Change Denial Off-Limits?’, Nw.J.L. & Soc. Pol’Y. Vol.7, 

2012, p 516.  
41

 Donald A. Brown, ‘Ethics and Climate’, accessed 08 March 2013, 

http://blogs.law.widener.edu/climate/2013/01/30/the-climate-change-disinformation-campaign-what-kind-of-crime-

against-humanity-tort-human-rights-violation-malfeasance-transgression-villainy-or-wrongdoing-is-it-part-one-is-

the-disinformati/  
42

Sierra Club, ‘Sierra Club Beyond Coal Campaign Moving America Off Dirty, Expensive, Coal-Burning Energy’ 

accessed 08 March 2013, 

http://www.sierraclub.org/designarchive/factsheets/beyondcoal/090%20BC%20Campaign/high90_BeyondCoal_Fac

tSheet.pdf; Mark Drajem, ‘Sierra Club Says 142 Coal-Fired Power Plants Shut Down During Drive’, 01 March 

2013, accessed 09 March 2013, http://www.businessweek.com/news/2013-03-01/sierra-club-says-142-u-dot-s-dot-

coal-fired-plants-during-drive  
43

 On March 27 2012, the US EPA proposed rules for regulating carbon pollution from future power plants. EPA, 

‘Carbon Pollution Standard for New Power Plants’, accessed 08 March 2013, 

http://epa.gov/carbonpollutionstandard/actions.html 
44

 Ailun Yang, Yiyun Cui World Resources Institute, ‘Global Coal Risk Assessment: Data Analysis and Market 

Research’, November 2012, accessed 09 March 2013, http://pdf.wri.org/global_coal_risk_assessment.pdf 

http://blogs.law.widener.edu/climate/2013/01/30/the-climate-change-disinformation-campaign-what-kind-of-crime-against-humanity-tort-human-rights-violation-malfeasance-transgression-villainy-or-wrongdoing-is-it-part-one-is-the-disinformati/
http://blogs.law.widener.edu/climate/2013/01/30/the-climate-change-disinformation-campaign-what-kind-of-crime-against-humanity-tort-human-rights-violation-malfeasance-transgression-villainy-or-wrongdoing-is-it-part-one-is-the-disinformati/
http://blogs.law.widener.edu/climate/2013/01/30/the-climate-change-disinformation-campaign-what-kind-of-crime-against-humanity-tort-human-rights-violation-malfeasance-transgression-villainy-or-wrongdoing-is-it-part-one-is-the-disinformati/
http://www.sierraclub.org/designarchive/factsheets/beyondcoal/090%20BC%20Campaign/high90_BeyondCoal_FactSheet.pdf
http://www.sierraclub.org/designarchive/factsheets/beyondcoal/090%20BC%20Campaign/high90_BeyondCoal_FactSheet.pdf
http://epa.gov/carbonpollutionstandard/actions.html
http://www.wri.org/profile/ailun-yang


8 

 

carrying capacity studies are completed and environmental clearances given.
45

 This will cause a 

significant delay and perhaps cool investors’ interest in this and other proposed power plants.  

In 2010, the Federated States of Micronesia (FSM) requested a transboundary environmental 

impact assessment (EIA) regarding the life extension of a coal-fired power plant in the Czech 

Republic. While transboundary EIAs are common, this one was ground-breaking because a 

Pacific island nation, located on the other side of the planet, made the request due to the climate 

impacts of the plant’s emissions. While the EIA was approved, it did recognize the island 

Nation’s right to participate based on climate concerns and required the power company to offset 

some of the emissions.
46

 Transboundary climate assessments initiated by climate vulnerable 

people and countries pose a new “transnational” risk to project investments. 

(3) Risk of money damages and injunctive relief 

Fossil fuel companies face the risk of having to pay damages for the harm caused by their GHG 

emissions and face orders to stop climate damaging activities. There are three US cases that 

currently set the stage. In State of Connecticut et al v. American Electric Power Company
47

 

private and state plaintiffs sought to permanently enjoin each power utility to abate that nuisance 

first by capping CO2 emissions and then by reducing emissions by a specified percentage each 

year for at least ten years. The Supreme Court held that federal government has the authority to 

regulate GHGs, therefore displacing federal common law nuisance theory.
48

 The door to climate 

litigation was not closed, but future federal claims were pushed down a regulatory path.
49

 If 

regulation continues to falter, nuisance claims could resurface.    

In Native Village of Kivalina v. ExxonMobil Corp
50

, mentioned previously for its conspiracy 

element, an Inuit community living on the frontline of climate change sought an order holding 

the defendants liable for a substantial contribution to global warming and damages amounting to 

US $400 million. Relying on the AEP decision, a lower court held that cause of action for 

damages is displaced by federal legislation. An appellate court has denied rehearing in the case.
51

 

                                                           
45
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Press) 
47

 406 F.Supp.2d 265, 274 (S.D.N.Y. 2005) 
48

 131 S. Ct. 2527, 2537 (2011) 
49
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50

 09-17490, U.S. App (9th Cir. 2012). 
51
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A case filed 20 days after Hurricane Katrina, Comer v. Murphy Oil USA, Inc.,
52

 asserts that 

electric utilities, coal companies, chemical companies and oil companies were responsible for the 

increased ferocity of the storm because of the defendants’ GHG emissions contribution to 

climate change. The complaint presents the unique argument that as a result of the defendants’ 

activities, the plaintiffs’ insurance premiums for their coastal Mississippi properties have risen.
53

 

This case suffered a fatal blow on several grounds.
54

 However, the door may still be open for 

climate plaintiffs to seek relief under state public nuisance laws.
55

 

Other theories and efforts have not been exhausted. Matta Pawa, a leading lawyer in the 

Connecticut and Kivilina cases, and Lindene Patton, chief climate product officer at Zurich 

Financial Services, reportedly believe that the current state of climate change litigation compares 

to the early stages of the suits against big tobacco and asbestos.
56

 Patton predicts the future of 

climate litigation “‘may ultimately end up over a number of years in dedicated, repeated efforts 

by plaintiffs to find a legal theory that 'sticks' as happened in tobacco or asbestos.’”
57

 It is 

reported that the lead lawyer in the Comer case believes “[f]uture success in climate change 

litigation…may depend on whether state attorneys general get involved, as they did in the 

tobacco litigation of the 1990s.” With climate change contributing to increasing insurance 

premiums, “[t]he litigation could become attractive to state AGs, who like consumer protection 

cases.”
58

 This could lead to the application of a standard product liability for “anyone that sells 

or uses fossil fuels, including liability for any third-party side effects.”
59

 

Insurance companies could be the next generation of climate plaintiffs. Insurers seeking large-

scale subrogation for monies paid to insured victims of climate change disasters cannot be 

discounted. In Laborers Local 17 health and Benefit Fund v. Phillip Morris, Inc., labor union 

and health and welfare trust funds sued major tobacco corporations. The court found that health 

care trust funds had a strong interest to seek remedies because the tobacco companies’ actions 

reduced their ability to minimize health-care expenses and their assumption of the financial 

                                                           
52

 Comer v. Murphy Oil USA, Inc. 42 ELR 20067 No. 1:11CV220, (S.D. Miss., 03/20/2012) (Guirola Jr., J.) 
53

 J. Wylie Donald, ‘Comer Resurgens: Life After American Electric Power v. Connecticut’, 07 July 2011, accessed 

08 March 2013, http://climatelawyers.com/post/2011/07/07/Comer-Resurgens-Life-After-American-Electric-Power-

v-Connecticut.aspx  
54

 607 F.3d 1049 (2010). 
55

 M Gerrard, G Wannier, United States of America, 584-585, in R Lord, S Goldberg, L. Rajamani, eds. Climate 

Change Liability: Transnational Law and Practice, Cambridge University Press 2012. 
56

 J. Wylie Donald, ‘No En Banc Appeal in Kivalina; So What's Next for Climate Change Litigation?’, 08 December 

2012, accessed 08 March 2013, http://www.climatelawyers.com/post/2012/12/08/No-En-Banc-Appeal-in-

Kivalina3b-So-Whats-Next.aspx; J. Wylie Donald, ‘Comer Resurgens: Life After American Electric Power v. 

Connecticut’, 07 July 2011, accessed 08 March 2013, http://climatelawyers.com/post/2011/07/07/Comer-Resurgens-

Life-After-American-Electric-Power-v-Connecticut.aspx  

57 Id.  

58 Id. 
59

 Myles Allen, ‘The climate of the climate change debate is changing’, 11 July 2012, accessed 08 March 2013, 

http://www.guardian.co.uk/environment/2012/jul/11/climate-change-debate-weather  

http://climatelawyers.com/post/2011/07/07/Comer-Resurgens-Life-After-American-Electric-Power-v-Connecticut.aspx
http://climatelawyers.com/post/2011/07/07/Comer-Resurgens-Life-After-American-Electric-Power-v-Connecticut.aspx
http://www.climatelawyers.com/post/2012/12/08/No-En-Banc-Appeal-in-Kivalina3b-So-Whats-Next.aspx
http://climatelawyers.com/post/2011/07/07/Comer-Resurgens-Life-After-American-Electric-Power-v-Connecticut.aspx
http://climatelawyers.com/post/2011/07/07/Comer-Resurgens-Life-After-American-Electric-Power-v-Connecticut.aspx
http://www.guardian.co.uk/environment/2012/jul/11/climate-change-debate-weather


10 

 

burden of tobacco related disease.
60

 Insured losses for hurricane Sandy are reported to be within 

the region of 10 to 28 billion dollars,
61

 a sizeable burden for any one industry to shoulder. If 

premium increases offer insufficient incentives for climate action, litigation may be the next step 

for insurers.
62

 

As climate litigation moves forward the cumulative damages sought could reach billions if not 

trillions of dollars. As a 2013 World Economic Forum report notes, five decades ago, the US 

tobacco industry would not have suspected that in 1997 it would agree to pay US$ 368 billion in 

health-related damages; and investing in climate change mitigation now could be as much about 

enterprise risk management as about mitigating a global risk.
63

  

(4) Insurance Risk 

The main concern for companies facing climate litigation may well become insurance coverage. 

Insurance coverage in this instance includes the availability of insurance coverage to cover 

growing defense costs associated with the coming wave of climate litigation, and coverage for 

potential liabilities of climate litigation, e.g. the indemnification of damages awarded for 

property loss and or bodily harm.
64

 Climate litigation has the potential to impact significantly on 

the premiums and insurability of organisations and their officers. The insurance industry has 

woken up to the risks of climate litigation as the fossil fuel industry rolls over in the bed. 

Christopher Walker, head of greenhouse gas risk solutions unit at Swiss Re - one of the world’s 

largest reinsurance companies, reportedly said that his company may be forced to approach 

Exxon Mobil and say “since you don’t think climate change is a problem, and you’re betting 

your stockholders assets on that, we’re sure you won’t mind if we exclude climate related 

lawsuits from your directors and officers insurance.”
65

 

Claims regarding insurance coverage for climate litigation are likely to become as prevalent as 

the suits spawned by the latter. Such litigation has already been through the courts in the form of 

AES v. Steadfast. As a named defendant in the Kivalina suit, AES asked its insurer, Steadfast, to 

defend it against claims that emissions had contributed to rising sea levels that were endangering 

the village. Steadfast refused and instead asked a judge to decide on the question of whether it 

had a duty to defend. The judge ruled in favour of Steadfast concluding that: “[e]ven if AES 
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were negligent and did not intend to cause the damage that occurred, the gravamen of Kivalina’s 

nuisance claim is that the damages it sustained were the natural and probable consequences of 

AES’s intentional emissions.” 
66

 We can anticipate further litigation between insurers and their 

fossil fuel clients as more tort claims will be filed in the coming years. 

(5) Risk of violating human rights  

If emissions from fossil fuel companies continue unabated, then governments and corporations 

run the risk of being held responsible for human rights abuses. Olivier De Schutter, UN Special 

Rapporteur on the right to food, believes there is “huge scope for human rights courts and non-

judicial human rights bodies to treat climate change as the immediate threat to human rights that 

it is.”
67 

He sees the potential for “[f]ossil fuel mining, deforestation, the disturbance of carbon 

sinks, and the degradation of the oceans” to be “blocked on human rights grounds.” 
68 

States assume obligations and duties under international law to respect, to protect, and to fulfil 

human rights guarantees. The obligation to protect means that states must shield individuals and 

groups against violations of their rights by others, including corporations.
69

 At a very minimum, 

corporations have the obligation to respect human rights by exercising “‘due diligence.’”
70

 

International and national legal mechanisms provide individuals and NGOs access to remedies 

for corporate-related human rights abuses.
71

  

The United Nations Human Rights Council is assessing the human rights implications of climate 

change. A 2011 resolution, equivocally finds that “climate change poses an immediate and far 

reaching threat to people and communities around the world and has implications for the full 

enjoyment of human rights.”
72

 The United Nations
73

 and OECD
74

 recently produced guidance on 
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corporate responsibility for human rights, a body of work likely to be central to climate related 

human rights litigation in the near future.  

Climate change-related complaints concerning corporations’ failure to respect human rights have 

already been filed. In 2005, the Federal High Court of Nigeria ordered gas flaring to stop because 

it violates guaranteed constitutional rights to life and dignity. The practice has contributed more 

greenhouse gas emissions than all other sources in sub-Saharan Africa combined, as well as 

poisoning localities with toxic chemicals.
75

 A human rights-based complaint was submitted to 

the World Bank’s accountability mechanism prior to the approval of a $3.75 billion loan for what 

would be the 4
th

 largest coal-fired power plant in the world.
76

 The complaint resulted in a finding 

that the bank failed to sufficiently take health and water impacts into account and measures to 

mitigate greenhouse gas emissions were lacking; however the loan was approved because, 

among other reasons, the World Bank does not have explicit emission targets.
77

 The World Bank 

and similar mechanisms are powerful vehicles for individuals and NGOs to hold corporate actors 

accountable for their GHG emissions.  

IV. Conclusion 

Even if governments succeed in establishing a global climate agreement, people and 

communities will continue to suffer, and there will be demand for courts to deliver climate 

justice. Early action by companies exposed to climate risks, and climate litigation risks 

specifically, will be rewarded by reduced costs in complying with regulations, avoidance of 

costly litigation, a competitive advantage in booming renewable energy, and the creation of 

value for directors, investors, shareholders, insurers, and society in general. Companies can be a 

part of the solution by trading in out-of-date and dangerous energy sources and delivering clean, 

renewable energy.
78
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