RFMOs and High Seas Bottom Trawling


Deep, Deep Trouble:  
Regional Fisheries Management Organisations, the UN Fish Stocks Agreement and the Regulation of High Seas Bottom Trawling 

“The depleted state of many of the world’s fisheries and the degraded nature of many marine ecosystems have been well documented.  Because fisheries have not been managed in a way that contributes positively to sustainable development, the impact on the world’s economies and sciences will be enormous both now, and probably even more importantly, well into the future.  This situation will inevitably contribute to increased poverty, increased inequities and lack of opportunities for many of the world’s fishers to make a decent livelihood.  Poor management is depriving many regions and states of the potential social and economic benefits of fishing…There is obviously a need to improve the approach used in fisheries management so that potential social and economic benefits can be achieved.” 
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Executive Summary

Late last year, the United Nations General Assembly in its Fisheries Resolution expressed concern at the loss of sharks, albatross, fin-fish species and marine turtles as a result of incidental mortality, vulnerability of shark populations to over-exploitation, fishing overcapacity, illegal and unreported fishing, excessive bycatch, and the effects of destructive fishing activities on vulnerable marine ecosystems.  It then tasked Regional Fisheries Management Organizations (RFMOs) with the responsibility of addressing these issues. Yet these issues have developed despite the existence of RFMOs, and the record of RFMOs in addressing these issues is far from reassuring, and there are structural and functional barriers to RFMOs addressing the issues in the future unless major reforms are implemented.  RFMOs would need radical transformation to comply with the United Nations Fish Stocks Agreement (FSA) and implement the ecosystem approach to fisheries (EAF). Their competence would also have to beextended to include deep-sea bottom trawling, to effectively  implement the UN mandate in the short term. In the longer term, the FSA would need to be amended to include discrete deep-sea stocks or similar high seas management reforms undertaken, since the FSA only applies to straddling stocks and highly migratory stocks.
RFMOs have been mandated by the FSA as the primary mechanism for fisheries conservation and management of straddling and highly migratory fish stocks.  That dual mandate encompasses not only management but also conservation.  Only those States which are members of RFMOs or similar arrangements, or which agree to apply their conservation and management measures, are to have access to the fishery resources to which those measures apply under article 8 of the FSA.  Non-member States are not to authorise vessels flying their flags to engage in fishing operations for straddling fish stocks or highly migratory fish stocks which are subject to the conservation and management measures established by RFMOs or arrangements under article 17 of the FSA. This means that no State should authorise its vessels to fish for stocks which are managed by RFMOs or arrangements to which it is not a member or participant. These measures, however, only apply to States Party to the FSA, and even where States are party, problems with illegal, unreported and unregulated (IUU) fishing and flags of noncompliance mean that the effect of such provisions may be largely illusory.

The competence of RFMOs under the FSA itself is limited by articles 2 and 3 of the FSA to straddling stocks and highly migratory fish stocks.  Discrete high seas stocks are not included, and the limited coverage of RFMOs leaves large areas of the world’s oceans completely unregulated.  In fact, the UN Secretary-General recently reported the gaps in coverage by RFMOs as being the southeast Pacific Ocean for all fish stocks, and the south-west Atlantic, south-east Pacific, west-central Pacific, Indian Ocean and the Caribbean for straddling fish stocks and discrete high seas fish stocks.  The report noted that discrete high seas fish stocks generally remain outside existing regulatory frameworks. SEAFO is one exception which addresses discreet high seas stocks.
Articles 5 and 6 of the FSA are the legal cornerstones of the ecosystem approach to fisheries (EAF).  The problem of high seas bottom trawling is a prime example of the need for such an approach to the management of high seas marine ecosystems.  Quite apart from the damage caused to target stocks by high seas bottom trawling, this practice is widely acknowledged to cause significant damage to vulnerable ecosystems.  While the practice of high seas bottom trawling has come to prominence in recent years, the principle of an ecosystem approach to fisheries is not new.  It is now over thirty years since the 1972 Stockholm Declaration, over twenty years since the World Charter for Nature declared the importance of protecting ecosystems and since the Law of the Sea Convention was concluded, and close to ten years since the FAO Code of Conduct and FSA implemented the ecosystem approach.  The ecosystem approach is no longer an aspiration or general principle, but is a legal requirement for Parties to the FSA in particular.  Yet there has been very little practical implementation of the ecosystem approach to fisheries.  

A significant shortcoming is in the lack of a constitutional commitment to an ecosystem approach in the vast majority of RFMOs.  The 2002 FAO study of the State of the World’s Fisheries noted the lack of an explicit mandate in RFMOs for ecosystem-based fisheries management, with a few exceptions, and observed that extending the number of RFMOs with a mandate for adopting an ecosystem approach, as well as forging closer links between environmental and fisheries organizations, will facilitate the effective implementation of the EAF.  For RFMOs to have even a remote chance of carrying out the UNGA mandate, they must not only be restructured to address high seas bottom trawling but also to implement the ecosystem approach, as opposed to traditional specific species management, and must be given the functional ability and capacity as well as the mandate to address the broader ecological effects of bottom trawling.

An additional obstacle is that even if those RFMOs that do have competence to regulate high seas bottom trawling wished to do so, they are hampered in that they can only control the practices of vessels flagged by member States.  Even if RFMOs were to implement appropriate conservation and management measures to address bottom trawling, without widespread coverage by RFMOs and without widespread adherence to RFMOs, the effect of such measures without international direction are certain to be patchy at best.  RFMOs would need to be in place to cover all fished areas, there would need to be universal or at least widespread adherence by fishing States, measures would need to be implemented and enforced by RFMOs, and there would need to be effective coordination among RFMOs, between RFMOs and States, and between States.  States would also need to actually implement the measures and take enforcement, monitoring and compliance actions themselves.  None of this is likely to happen without strong international direction, such as that which would be given in a General Assembly resolution, and without renewed resolve by States, without which RFMOs can not take action.

States have consistently failed to act in RFMOs to implement the specific obligations they have under articles 5 and 6 of the FSA in particular.  Many States also appear to have failed to meet the obligation under Article 8(2) of the FSA to “enter into consultations in good faith and without delay” particularly where there is evidence that the straddling fish stocks and highly migratory fish stocks concerned may be under threat of over-exploitation or where a new fishery is being developed for such stocks.  Despite this, the United Nations General Assembly has tasked RFMOs with addressing the threat to vulnerable marine ecosystems caused by high seas bottom trawling, as well as many other issues.  This paper finds that constitutional and historical inadequacies mean that it is highly unlikely that most RFMOs can carry out this mandate, and that political will as well as the further development of comprehensive measures to tackle IUU fishing are crucial for the long term protection and conservation of our oceans.

Introduction

Secretary-General Kofi Annan, in Mauritius for the Small Island Developing States (SIDS) International Meeting in January 2005, told a meeting on Reefs, Island Communities and Protected Areas
 that, 

For too long, the world acted as if the oceans were somehow a realm apart – as areas owned by no-one, free for all, with little need for care or management.  The Law of the Sea Convention and other landmark legal instruments have brought important progress over the past two decades in protecting fisheries and marine ecosystems.  But this common heritage of all humankind continues to face profound pressures.
One such pressure comes from high seas bottom trawling.  International concern at the damage to biodiversity caused by bottom trawling on the high seas has been mounting.  The Parties to the Convention on Biological Diversity (CBD) in February 2004 called on international but also regional organisations to address the impacts of destructive practices impacting on deep-sea ecosystems.
  Referring to marine areas beyond the limits of national jurisdiction that have seamounts, hydrothermal vents, cold-water corals and other vulnerable ecosystems and features, the CBD urged the United Nations General Assembly and international and regional organizations to: 

Urgently take the necessary short-term, medium-term and long-term measures to eliminate/avoid destructive practices, consistent with international law, on a scientific basis, including the application of precaution, for example, on a case by case basis, interim prohibition of destructive practices adversely impacting the marine biological diversity associated with the areas.

The United Nations Informal Consultative Process on Oceans and the Law of the Sea (UNICPOLOS), in its 2004 report
 to the General Assembly acknowledged that,

[i]t was generally agreed that high seas bottom trawling was harmful to deep-sea marine biodiversity and had adverse effects on vulnerable marine ecosystems, such as seamounts and cold and deep water corals.  The need for improved governance of deep-sea fisheries resources and better protection of deep-sea vulnerable marine ecosystems and associated biodiversity was underlined.  

However, despite acknowledging the damage being done, UNICPOLOS fell short of recommending a moratorium on the practice as States could not reach consensus: consensus was blocked by some of the States which engage in the practice.
  This mirrors problems of decision-making in RFMOs where consensus may be blocked by a few States with vested interests.
The General Assembly in November 2004 did not, therefore, impose a moratorium on high seas bottom trawling.  Its Oceans Resolution, however, did call upon “States and international organizations urgently to take action to address, in accordance with international law, destructive practices that have adverse impacts on marine biodiversity and ecosystems, including seamounts, hydrothermal vents and cold-water corals.”
  It also created an Open-ended Informal Working Group to study issues related to the conservation and sustainable use of marine biological diversity beyond areas of national jurisdiction.

In its Sustainable Fisheries Resolution,
 the General Assembly called upon States, either by themselves or through RFMOs or arrangements, where they are competent to do so, “to take action urgently, and consider on a case-by-case basis, and on a scientific basis, including the application of the precautionary approach, the interim prohibition of destructive fishing practices, including bottom-trawling that has adverse impacts on vulnerable marine ecosystems, including seamounts, hydrothermal vents and cold-water corals located beyond national jurisdiction, until such time as appropriate conservation and management measures have been adopted in accordance with international law.”
  The General Assembly also called upon RFMOs with competence to regulate bottom fisheries to urgently adopt measures to address the impacts of these destructive fishing practices.  It called upon members of those RFMOs without such competence to expand the competence of the RFMO, and called for new RFMOs to be established where none exist.
  It was agreed to review progress taken to meet these calls within two years,
 which would follow a report by the Secretary-General.

History does not bode well for the trust placed by the UNGA in RFMOs.  The strong statements of concern voiced in the Resolutions have yet to be translated to the high-level political commitment called for by the Secretary-General in Mauritius.
 

More progress was made at the World Conservation Congress’ 3rd Session in Bangkok last November.  Calls upon RFMOs to act were renewed, but this time were coupled with a call for a moratorium by the General Assembly pending the development of a high seas regime next year for areas covered by RFMOs and the following year for areas not covered by RFMOs.

The coverage of RFMOs is very patchy, and even where RFMOs do have competence, measures addressing bottom trawling are extremely limited.  The entire southeast Pacific Ocean for all fish stocks is not covered by RFMOs.  The same is true for the south-west Atlantic, south-east Pacific, west-central Pacific, Indian Ocean and the Caribbean for straddling fish stocks and discrete high seas fish stocks.  These can hardly be characterized as gaps in RFMO coverage.  Rather, this highlights structural problems in high seas governance and underlines the fact that most of the world’s oceans do not have RFMOs with competence to manage these fisheries.  Changing existing RFMOs to ensure competence or creating new RFMOs with competence will take time.  For example, negotiations for a RFMO for the Southwest Indian Ocean that began in 2001 are still ongoing some four years later.
  To believe that RFMOs for these areas will be created, enter into force, and then will formulate, implement and enforce effective measures, all in a realistic timeframe which will avoid serious damage to the marine environment, when bottom trawling is estimated to take place over an area twice the size of the United States each year,
 and continues to expand into new areas, defies belief.  The importance of addressing the issue urgently and comprehensively is highlighted by the existing crisis in fisheries within EEZs,
 which may encourage the tens of thousands of vessels fishing in national waters to venture into the high seas.
Without an international moratorium on high seas bottom trawling, even if RFMOs were to implement appropriate conservation and management measures to address bottom trawling, without widespread coverage by RFMOs and without widespread adherence to RFMOs, the effect of such measures are likely to be patchy at best.  Not only would RFMOs need to be in place to cover all fished areas, but there would need to be universal or at least widespread adherence by fishing States.  Measures would need to be implemented and enforced by RFMOs, for which there would need to be effective coordination among RFMOs, between RFMOs and States and between States, while States must implement the measures and take enforcement monitoring and enforcement action themselves.  None of this is likely to happen without the high-level political commitment of which the Secretary-General spoke, embodied in a General Assembly resolution.  The Secretary-General’s warning of the profound pressures on the common heritage of humankind is a wake up call to the international community.  Both the expressed strong devotion of the United Nations and the support of the international community is essential to prevent the continued extinction of species and the consequent irreversible harm to marine resources worldwide.

The Problem of Bottom Trawling

The deep sea is an important reservoir of biodiversity, with estimates of 100 million species inhabiting the deep seas, including 500,000 species of macrofauna.
  The deep sea for fisheries purposes is an area below 400 metres and includes areas both within and beyond the exclusive economic zones (EEZs) of coastal States.
  It includes the continental slope and margin
 as well as the deep ocean basins and plains, trenches, seamounts (undersea mountains), ridges and plateaus. 

Deep-sea trawlers can fish in waters from 400 metres to 2000 metres in depth.
  There is particular concern about two significant impacts: the effects on the fish stocks targeted and impacts on the deep-sea biodiversity of the marine environment.  Deep-sea bottom trawling has been found to destroy up to 98% of the coral cover of seamounts
 as well as cause the depletion of the targeted fish stocks.  Bottom trawling removes large numbers of species from the food chain, leading to impacts on the relevant ecosystems, and by breaking the reef structure and killing the coral polyps physically impacts on the corals, sponges and other sedentary species attached to it.  It also deprives mobile species dependent on the reef of food and shelter.
  Deep-sea bottom trawling taking place on the high seas is of particular concern as much of it is unregulated.  The legal issues surrounding the problem of largely unregulated high seas bottom trawling in the deep sea are addressed in depth in an earlier Greenpeace paper.

Development of the Ecosystem Approach to Fisheries

The ecosystem
 approach to fisheries or EAF,
 addresses fisheries management and conservation issues in a holistic way, rather than focusing on individual species.  In doing so, it focusses on interactions within an ecosystem as well as between interrelated ecosystems.  EAF merges a paradigm of ecosystems management with one of fisheries management, which historically has sought to maintain the target fishery resource base through controls on fishing activity addressed only at the target fishery itself.  EAF is also closely aligned with the precautionary approach, and requires greater reliance on the precautionary approach, since uncertainties will be more diverse than under the old form of single-species fisheries management.
 

EAF amounts to a way of implementing sustainable development in a fisheries context.
  As the FAO Guidelines on Fisheries Management observe, 

The depleted state of many of the world’s fisheries and the degraded nature of many marine ecosystems have been well documented.  Because fisheries have not been managed in a way that contributes positively to sustainable development, the impact on the world’s economies and sciences will be enormous both now, and probably even more importantly, well into the future. This situation will inevitably contribute to increased poverty, increased inequities and lack of opportunities for many of the world’s fishers to make a decent livelihood.  Poor management is depriving many regions and states of the potential social and economic benefits of fishing…There is obviously a need to improve the approach used in fisheries management so that potential social and economic benefits can be achieved.”
 

Deep-sea bottom trawling adds another specific dimension to this problem: developing countries are deprived of the benefits from biodiversity which is destroyed or even driven to extinction before it is discovered or utilized for their benefit. 

The ecosystem approach is far from new, as is seen from the following chronology. 

· 1972: the Stockholm Declaration
 required that the natural resources of the earth including the flora and fauna must be safeguarded for the benefit of present and future generations through careful planning or management, and that States shall cooperate in a spirit of global partnership to conserve, protect and restore the health and integrity of the Earth's ecosystem.
 

· 1982: the World Charter for Nature
 declared the need to preserve species and ecosystems for the benefit of present and future generations,
 and provided that ecosystems and organisms shall be managed to achieve and maintain optimum sustainable productivity, but not in such a way as to endanger the integrity of those other ecosystems or species with which they coexist.
 

· 1982: the Law of the Sea Convention itself provided a new framework for the better management of marine resources, and it hinted at an ecosystem approach to fisheries management in requiring coastal states to take into account effects on associated or dependent species.
 

· 1991: nearly ten years after UNCLOS, the FAO Committee on Fisheries (COFI) called for an ecosystem approach to fisheries management.
 

· 1992: Chapter 17
 of Agenda 21 emphasised multi‑species management and other approaches that take into account the relationships among species.
  

· 1993: An international conference on responsible fishing in Cancún in 1993 and the FAO Compliance Agreement in 1993
  paved the way to the FAO Code of Conduct on Responsible Fisheries.

· 1995: the adoption of the FAO Code of Conduct for Responsible Fisheries marked a significant milestone in the adoption of an ecosystem approach to fisheries management.  Although not legally binding, the FAO Code of Conduct requires that States should conserve, protect and safeguard ecosystems.
  The Code states that management measures should not only ensure the conservation of target species but also of species belonging to the same ecosystem or associated with or dependent upon the target species.
  States should assess the impacts of environmental factors on target stocks and species belonging to the same ecosystem or associated with or dependent upon the target stocks, and assess the relationship among the populations in the ecosystem.
 

· 1995: the United Nations Fish Stocks Agreement formally mandated the ecosystem approach.

· 2000: Decision V/6
 of the Conference of Parties to the Convention on Biological Diversity provided guidance for applying the ecosystem approach.

· 2001: In the Reykjavik Declaration, States declared that they will individually and collectively work on incorporating ecosystem considerations into fisheries management in an effort to reinforce responsible and sustainable fisheries in the marine ecosystem
 and that it is important to strengthen, improve, and where appropriate establish, regional and international fisheries management organizations and incorporate in their work ecosystem considerations and improve cooperation between those bodies and regional bodies in charge of managing and conserving the marine environment.
 The Reykjavik Conference requested FAO to develop draft guidelines on the ecosystem approach to fisheries,

· 2002: at the World Summit on Sustainable Development, the Johannesburg Plan of Implementation (JPOI), ten years after the Rio Declaration, called for the promotion of the conservation and management of the oceans through actions at all levels, giving due regard to the relevant international instruments to develop and facilitate the use of diverse approaches and tools, including the ecosystem approach and the elimination of destructive fishing practices,
 and called for application of the ecosystem approach to fisheries management by 2010.
 

· 2002: a FAO study of the State of the World’s Fisheries
 observed that the traditional approach to managing fisheries, which considers the target species as independent, self-sustaining populations, is insufficient.  An FAO expert consultation
 formulated guidelines on EAF.

This history shows a remarkably leisurely approach to fisheries management.  It is now over thirty years since the Stockholm Declaration, over twenty years since the World Charter for Nature and the Law of the Sea Convention and close to ten years since the Code of Conduct and Fish Stocks Agreement were agreed.  After 1995, the ecosystem approach was no longer an aspiration or general principle, but a legal requirement for Parties to the FSA.  Yet the 2002 JPOI called for application of the ecosystem approach to fisheries management only by 2010.

Implementation of the FAO Code of Conduct International Plans of Action (IPOAs)
 by States and RFMOs was reviewed in a survey in 2001.
  Of 98 countries, none placed the promotion of protection of living aquatic resources and their environments and coastal areas as a top priority (1 of 5), one placed it as priority 2, and 18 as priority 3, 36 as priority 4 and 43 as priority 5 (bottom priority).  Promotion of research on fisheries as well as on associated ecosystems and relevant environmental factors fared little better: 0, 2, 10, 45 and 40 respectively of 97 countries.  In other words, countries placed very little priority on the ecosystem approach, and, therefore, little priority on compliance with the FSA. 

The 2002 FAO study of the State of the World’s Fisheries noted the lack of an explicit mandate in RFMOs for ecosystem-based fisheries management, with a few exceptions.
  It was observed that “extending the number of regional fisheries organizations with a mandate for adopting an ecosystem approach and forging closer links between environmental and fisheries organizations will facilitate the effective implementation of EAF in fisheries around the globe.”

The EAF Guidelines developed by the FAO were appended as a Supplement to the FAO Technical Guidelines on Responsible Fisheries.  While the Guidelines have no formal legal status, they provide support for the implementation of the FAO Code of Conduct for Responsible Fisheries.  The foreword to the Guidelines notes that at the time of writing (2003), “there was little practical experience of implementing EAF anywhere in the world.” This is a severe indictment of fisheries management.  The EAF has been developing for over 10 years and is mandated by various international instruments, including the CBD, the FSA and the FAO Code of Conduct, yet still in 2003, practical implementation of EAF remained scant. 

The Fish Stocks Agreement and High Seas Bottom Trawling

The FSA only applies to straddling stocks and highly migratory stocks.
  Straddling stocks are often the subject of deep-sea bottom trawling,
  but in order for the FSA provisions to apply to all deep-sea bottom trawling, including discrete high seas stocks,  it would need to be amended, or similar high seas management reforms undertaken,.

Article 5 of the FSA introduced some specific requirements relevant to high seas bottom trawling of straddling stocks that both coastal States and States fishing on the high seas are required to follow.
  Parties must: 

(c) apply the precautionary approach in accordance with article 6.
Article 6 specifically sets out what States must do, which includes that States shall apply the precautionary approach widely to conservation, management and exploitation of straddling fish stocks in order to protect the living marine resources and preserve the marine environment, being more cautious when information is uncertain, unreliable or inadequate. 

For new or exploratory fisheries, which would include many deep-sea bottom trawling fisheries, States are required to adopt, as soon as possible, cautious conservation and management measures, including, inter alia, catch limits and effort limits.
  These have not been adopted.  Other measures have therefore also been breached.  For instance, data is to be collected, stock reference points developed and applied and, when these have been breached, action must be taken to restore such stocks.

(d) assess the impacts of fishing on target stocks and species belonging to the same ecosystem or associated with or dependent upon the target stocks.
As noted with respect to paragraph (k) below, general marine scientific assessments, let alone specific assessments required by paragraph (d), have not been carried out.

(e) adopt conservation and management measures for species belonging to the same ecosystem or associated with or dependent upon the target stocks, with a view to maintaining or restoring populations of such species above levels at which their reproduction may become seriously threatened.
No such measures have been adopted for deep-sea corals, sponges or associated species.

(f) minimize waste, discards, catch of non-target species, both fish and non-fish species, and impacts on associated or dependent species, in particular endangered species, through measures including the development and use of selective, environmentally safe and cost-effective fishing gear and techniques.
Trawling on seamounts takes place with both bottom-trawl and mid-water gear, which involves dragging the trawl through the water column.
  Since some fish such as orange roughy typically dive to escape trawl nets,
 mid-water trawls can contact the seabed.
  In the process, nets and associated gear such as trawl doors and cables can destroy deep-sea corals and associated ecosystems.
  As such, deep-sea bottom trawling has been found to destroy up to 98% of the coral cover of seamounts
 as well as cause the depletion of the targeted fish stocks.  
Bottom trawling removes large numbers of species from the food chain, leading to impacts on associated and dependent ecosystems, and by breaking the reef structure and killing the coral polyps physically impacts on the corals, sponges and other sedentary species attached to it.  ICES has advised that the only proven method of preventing damage to deep-water biogenic reefs from fishing activities is through spatial closures to towed gear that potentially impacts the bottom.
  It is clear that many or most vessels engaged in high seas bottom trawling are not using selective or environmentally safe fishing gear.
(g) protect biodiversity in the marine environment.
The 2004 Secretary-General’s report on Sustainable Fisheries
 including a section outlining current risks to the marine biodiversity of vulnerable marine ecosystems related to fishing activities, and following that, the General Assembly in its 2004 Oceans Resolution reiterated its concern over the adverse impacts on the marine environment and biodiversity of destructive practices, in particular on vulnerable marine ecosystems, including corals.  It also reaffirmed the need for States and competent International Organizations to urgently consider ways to integrate and improve the management of risks to the marine biodiversity of seamounts, cold water corals, hydrothermal vents and certain other underwater features.
  It further called upon States and international organizations to urgently take action to address, in accordance with international law, destructive practices that have adverse impacts on marine biodiversity and ecosystems, including seamounts, hydrothermal vents and cold water corals.
  The Parties to the CBD in February 2004 called on the United Nations General Assembly (UNGA) and international and regional organisations to address the impacts of destructive practices impacting on deep-sea ecosystems.
 These calls make it very clear that there is widespread consensus that marine biodiversity is not being adequately protected from deep-sea bottom trawling.

(h) take measures to prevent or eliminate overfishing and excess fishing capacity and to ensure that levels of fishing effort do not exceed those commensurate with the sustainable use of fishery resources.
Fishing on seamounts has certainly exceeded levels commensurate with sustainability.  One example is the recent experience in the Southwest Indian Ocean where there is no RFMO in place.   Orange roughy was found there by New Zealand and Australian vessels in 1999, and according to a 2002 FAO report,
 vessels from several nations soon began to target the fishery and vessel numbers rapidly expanded from 7 in 1999 to more than 40 in 2000.  In early 2001, the fishery was yielding around 50,000 tonnes of fish, but by 2002, the FAO was reporting that recent catches had been low.
  Catches by New Zealand vessels, for instance, plummeted from 17,000 tonnes in 2000 to just 1400 in 2001,
 and it has been concluded that most of the stocks or populations of fish targeted appear to have been depleted or to have collapsed by 2002.
  Clearly, high seas bottom trawl fishing effort, as indicated in this single example that has been repeated across many areas, is not commensurate with sustainable management of such resources.
(j) collect and share, in a timely manner, complete and accurate data concerning fishing activities on, inter alia, vessel position, catch of target and non-target species and fishing effort, as set out in Annex I, as well as information from national and international research programmes.
In the example given above of the Southwest Indian Ocean, no data for deepwater species taken by EU vessels had been reported to the Commission by 2002, despite the obligation to do so and the belief that EU trawlers had been operating in the study area.
  New Zealand has in fact stated that the lack of a RFMO means that it is legally restricted in its ability to provide fishing data to the FAO.
  If true, this may place New Zealand and other similarly acting states in breach of the FAO Compliance Agreement, which does require States give FAO information about vessels fishing in the high seas.
  

(k) promote and conduct scientific research and develop appropriate technologies in support of fishery conservation and management.
The United Nations General Assembly has called upon States to improve understanding and knowledge of the deep sea, including, in particular, the extent and vulnerability of deep sea biodiversity and ecosystems, by increasing their marine scientific research activities in accordance with the Convention on the Law of the Sea.
  Gianni has cited gaps in knowledge that must be addressed before the sustainability of deep-sea fish stocks and the protection of vulnerable deep-sea habitats and biodiversity from bottom trawling on the high seas can be ensured.
  These include mapping and sampling of seamount ecosystems, cold-water corals and other vulnerable deep-sea habitats along continental margins and deep ocean areas under the high seas, data on catch, bycatch and areas fished to provide information on high seas bottom fisheries and data on the biology of targeted and other species, and information on the vessels and states involved in high seas bottom fishing.  The lack of information on research into these fisheries clearly supports the conclusion that fishery conservation and management is not currently being supported.

(l) implement and enforce conservation and management measures through effective monitoring, control and surveillance.

The very limited coverage and lack of management action by RFMOs, compounded by illegal, unregulated and unreported (IUU) fishing, as well as the vulnerability of target species and ecosystems damaged by the fishing, means that States have failed to implement and enforce conservation and management measures under this paragraph.  This has lead to serious depletion of deep-sea targeted species and damage to biodiversity.  

In October 2004, the Greenpeace vessel MV Esperanza sailed to the North  East Atlantic to focus global attention on the destruction caused to deep sea biodiversity by high seas bottom trawl fishing.  The Esperanza documented the high seas bottom trawling activities of the vessels that she encountered.  One such vessel was the Lithuanian-flagged Anuva which was seen bottom trawling in an area that is supposed to be regulated by an RFMO with competence to regulate such activities: the North East Atlantic Fisheries Commission (NEAFC).  The Anuva is certainly not the only such fishing boat conducting unregulated bottom trawling in the NEAFC area.  Between 1999 and 2003, 66 sightings were made of vessels from Non-Contracting Parties fishing in the NEAFC area. Monitoring, control and surveillance activities in this area are thus clearly lacking.  Since this is the case for an area covered by an RFMO with competence, the situation for high seas areas where there are no competent RFMOs can only be expected to be more acute.
The Role of RFMOs in Fisheries Management

RFMOs provide a forum for States involved in regional fisheries to negotiate and co-operate on fisheries management and conservation.  It must be remembered that RFMOs only have the powers given to them by their member States and it is the member States acting within RFMOs that take decisions that RFMOs can implement.  In short, if States do not act within RFMOs to empower them, RFMOs can not act.  The importance of regional fisheries management was recognized in the 1982 Law of the Sea Convention (UNCLOS).  UNCLOS requires the coastal State and competent international organizations, whether subregional, regional or global, to co-operate to ensure through proper conservation and management measures that the maintenance of the living resources in the exclusive economic zone is not endangered by over-exploitation.
  However, such measures were predicated on the concept of maximum sustainable yield, as qualified by relevant environmental and economic factors.
  The ecosystem approach to fisheries was presaged in the requirement that in taking such measures, the coastal State shall take into consideration the effects on species associated with, or dependent upon, harvested species.
  Regional organizations were to participate in information sharing,
 play a role in co-ordination of efforts to manage straddling
 and highly migratory
 stocks and anadromous stocks,
 and encourage the participation of land-locked States
 and geographically disadvantaged States
 in the exploitation of living resources in regional EEZs.  States fishing on the high seas were required to cooperate to establish subregional or regional fisheries organizations to take the necessary measures for the conservation of the living resources.
 

However, in 1995, the FSA
 directly mandated RFMOs as the primary mechanism for fisheries conservation and management of straddling fish stocks and highly migratory fish stocks.
  The FSA places a great deal of reliance on the implementation of its provisions through RFMOs.  The continued mandate for conservation as well as management should be noted.  A greater emphasis on and mandate for regional co-operation appears throughout the Agreement, and States fishing on the high seas are required to enter into consultations in relation to straddling fish stocks and highly migratory fish stocks for regional fisheries management organizations or arrangements.
  Where there is an RFMO or arrangement, State parties cannot participate in the fishery unless they belong to the RFMO or arrangement or agree to apply its conservation and management measures.

Article 10 of the FSA sets out thirteen functions RFMOs should carry out.  These include agreeing and implementing management and conservation measures, compiling and disseminating data, and establishing monitoring, control, surveillance and enforcement mechanisms.  The FAO lists some 33 regional fisheries bodies
 in the Atlantic, Indian and Pacific Ocean, as well as for Antarctic and Latin America waters and for Southern Bluefin Tuna.  Most, however, have very limited authority.  Many RMFOs limit their remit to certain specific fish species, such as tuna.  While some RFMOs do assess the status of relevant fish stocks, set catch limits and inspect vessels and regulate fishing gear, only five RFMOs have the legal competence to regulate bottom trawl fishing.  These are, the Commission for the Conservation of Antarctic Marine Living Resources (CCAMLR), the North Atlantic Fisheries Organization (NAFO), the Northeast Atlantic Fisheries Commission (NEAFC), the Southeast Atlantic Fisheries Organization (SEAFO) and the General Fisheries Commission of the Mediterranean (GFCM).  To date, only CCAMLR and NEAFC have taken steps to protect the marine biodiversity of the seabed from the impact of fishing.
As the FAO Guidelines observe,
 few RFMOs make explicit recognition of the ecosystem approach to fisheries in their conventions.  Many existing RFMOs were formed before the FSA was agreed and their constitutions and procedures do not comply with institutional standards required by the FSA.  EAF is not even frequently an integrated part of national fisheries policy and legislation.  The resulting deficiencies can range from institutional inadvertence and incapacity through to a legal inability to act.  Additionally, institutional jurisdictional boundaries may not match ecosystem boundaries, so the geographical scope of attention is inadequate.
  Further down the line, monitoring, control and surveillance abilities may not be adequate for implementation of an EAF.
  Even where controls such as VMS or observers on fishing boats are implemented, other effects, such as effects on the benthic community, may not be monitored adequately or at all. 
Implementation of the EAF will thus require, in most cases, constitutional changes as well as capacity building and training of fisheries management officials and staff and greater cooperation with all stakeholders.
  This is particularly acute in the case of deep sea bottom trawling, which in addressing the wider ecological effects of fishing activities on the ocean floor of the deep sea is outside the historical functioning of RFMOs to date.

The FSA gave RFMOs important competence to regulate straddling and migratory high seas stocks.  RFMOs provide an important mechanism through which States are to cooperate in fisheries management and conservation.  In theory, only those States which are members of RFMOs or similar arrangements, or which agree to apply their conservation and management measures, are to have access to the fishery resources to which those measures apply.
  Non-member States are not to authorise vessels flying their flags to engage in fishing operations for straddling fish stocks or highly migratory fish stocks which are subject to the conservation and management measures established by RFMOs or arrangements.
  However, this applies only to States Party to the FSA, and even where States are party, problems with IUU fishing and flags of non compliance mean that the effect of provisions may be largely illusory.  Participation in RFMOs is not sufficiently widespread to ensure compliance with their conservation and management measures, so IUU fishing continues.
Other weaknesses include:

1. Due to inadequate participation in RFMOs, and because States that do participate can usually opt out of decisions by lodging a reservation, decision-making is often weak and driven by a need to arrive at consensus rather than on ecological or scientific grounds;
2. Many RFMOs are not required by their constitutions to apply the precautionary approach or ecosystem approach to fisheries, so scientific advice and uncertainties are not adequately translated into the decision-making required by the FSA;
3. Member States fail to take action against non-Members and Members acting in breach of agreed measures.  Member States may continue to issue licenses to vessels that have breached RFMO provisions; 
4.  Constitutional and institutional incapacity means many RFMOs will not take an ecosystem approach and will have a single stock focus;
5. Lack of international direction and inadequate co-ordination between RFMOs.  Existing international institutions of the FAO’s COFI, UNICPOLOS and the General Assembly do not give binding direction to RFMOs, nor do they bring about co-ordination, co-operation and information sharing between RFMOs or capacity building within RFMOs.
A 2002 FAO Workshop
 recommended strengthening RFMOs so that they 

a) meet the standards established by the relevant international fishery instruments;

b) possess the necessary mandates to enable them to address the factors of unsustainability; and

c) are equipped to carry out the functions ascribed to them, including by having adequate resources. 

Even these reforms, if achievable, would still not leave RFMOs competent to govern all high seas fisheries, let alone high seas bottom trawling.  The competence of RFMOs under the FSA itself is limited to straddling stocks and highly migratory fish stocks,
 and the coverage of RFMOs leaves large areas of the world’s oceans unregulated.  The UN Secretary-General recently reported
 the gaps in coverage by RFMOs as being: the southeast Pacific Ocean for all fish stocks, and the south-west Atlantic, south-east Pacific, west-central Pacific, Indian Ocean and the Caribbean for straddling fish stocks and discrete high seas fish stocks.
  The report noted that discrete high seas fish stocks “generally remain outside existing regulatory frameworks.”

A brief survey of some various ocean areas and relevant RFMOs will be undertaken here.  These should be considered against the background of the obligation in Article 8(2) of the FSA to “enter into consultations in good faith and without delay” particularly where there is evidence that the straddling fish stocks and highly migratory fish stocks concerned may be under threat of over-exploitation or where a new fishery is being developed for such stocks.

Southwest Indian Ocean

· In the Southwest Indian Ocean there is no RFMO with competence.  Negotiations that began in 2001 for the Southwest Indian Ocean Fisheries Commission are still ongoing.
  Thus there currently are no international restrictions on the quantity of fish that can be caught, methods of fishing or otherwise, in that area.  At the 2001 meeting, ‘participants expressed their concern about the rapid development of fisheries in the Southwest Indian Ocean, especially those for the deepwater stocks.  They noted the absence of any common procedures for collection of fisheries-related data.’
  Three years later there is still no organization. 

Pacific Ocean

· In the Pacific Ocean,
 the Forum Fisheries Agency (FFA) provides fisheries management advice and services to member countries and oversees the sustainable management and development of tuna resources in the western and central Pacific Ocean.
  It has no mandate for fisheries management as such, so is not an RFMO in the strict sense. 

· The Commission for the Conservation and Management of Highly Migratory Fish Stocks in the Western and Central Pacific Ocean, the Convention of which came into force last year,
 addresses highly migratory fish stocks in the Western and Central Pacific Ocean, including skipjack, yellowfin, bigeye and Southern albacore tuna.  While this RFMO incorporates key elements of the FSA,
 it is not competent to cover deep-sea demersal stocks.
  Similarly, the Inter-American Tropical Tuna Commission (IATTC) is responsible for the conservation and management of fisheries for tunas and other species taken by tuna-fishing vessels in the eastern Pacific Ocean.
  The 2003 Antigua Convention
 implemented aspects of the FSA
 but does not extend the convention beyond application to tuna.

· In the Southeast Pacific, the Galapagos Agreement
 enjoys limited ratification and has for some time been the subject of proceedings before the International Tribunal for the Law of the Sea.
  It could apply to species caught by bottom trawl fishing, as its objective is the conservation of living marine resources in the high seas zones of the Southeast Pacific, with special reference to straddling and highly migratory fish populations.

· It is of interest that in the North Pacific, the North Pacific Fishery Management Council, (NPFMC), which is not an RFMO but is one of eight regional councils established in the United States by the Magnuson Fishery Conservation and Management Act in 1976 and covers only waters inside the US EEZ, has primary responsibility for groundfish management in the Gulf of Alaska (GOA), Bering Sea and Aleutian Islands.  The Council voted to protect nearly 1 million square kilometres, or over 60% of the Aleutian Islands fishing grounds from bottom trawling in 2005.  This was a final decision in a multi-year process to evaluate the effects of bottom trawl gear on vulnerable marine ecosystems.  This change represents a policy shift from allowing destructive bottom trawling everywhere in the Aleutian Islands to permitting the gear only in certain areas.  The Council recommended banning bottom-trawling everywhere in the Aleutians except on the approximately 25,000 square miles of seas where boats currently fish, excepting a few coral-rich areas that already are off limits.

Tasman Sea

· In the Tasman Sea, New Zealand and Australian vessels have been fishing for orange roughy on the high seas over the Louisville Ridge east of New Zealand since 1993, and the Northwest Challenger and Challenger Plateaus and Lord Howe Rise since 1988, with no international management in place except for the South Tasman Rise Orange Roughy Arrangement, a bilateral arrangement between Australia and New Zealand.
  Fishing on the high seas has thus been largely unregulated except for the south Challenger Plateau and South Tasman Rise that are managed as straddling stocks.
 
Southeast Atlantic

· In the Southeast Atlantic, SEAFO
 was established following the FSA to address straddling stocks in high seas fisheries.  SEAFO addresses stocks in the FAO's Statistical Area 47 in the high sea areas which straddle the EEZs of Angola, Namibia, South Africa and the United Kingdom.  Species covered include alfonsino, orange roughy, armourhead, wreckfish and deepwater hake, and as such cover more than the highly migratory and straddling stocks covered by the FSA.  SEAFO held its first meeting in March 2004.
  SEAFO, having been negotiated in the same year as the entry into force of the FSA, has as its objective to ensure the long-term conservation and sustainable use of the fishery resources in the Convention Area
 and is required to apply the precautionary approach,
 to protect biodiversity in the marine environment,
 to ensure that fishery practices and management measures take due account of the need to minimise harmful impacts on living marine resources as a whole,
 and to adopt conservation and management measures for species belonging to the same ecosystem as, or associated with or dependent upon, the harvested fishery resources.
  SEAFO is thus relatively well placed to apply the EAF in respect of bottom trawling, but currently SEAFO has no measures in place to regulate any bottom trawl fisheries in its area of competence.
Northeast Atlantic

NEAFC

· NEAFC
 covers the Northeast Atlantic Ocean and Arctic Ocean to the Arctic Circle, including dependent seas, except the Baltic Sea and Mediterranean Sea.
  NEAFC covers all fishery resources of the Convention Area, except marine mammals, sedentary species
 and, insofar as they are dealt with by other international agreements, highly migratory species and anadromous stocks.
  As such the NEAFC does have competence to regulate deep-sea bottom trawling activities but, like NAFO, its mandate explicitly excludes sedentary species, so conservation and optimum utilization of sedentary species is not within its mandate.
  NEAFC has as its members the EU, Denmark (in respect of the Faroe Islands and Greenland), Estonia, Iceland, Poland and Russia.  Its Commission is charged to perform its functions in the interests of “conservation and optimum utilisation of the fishery resources of the Convention area.”
  It therefore is not founded on an ecosystem approach and its focus is on the regulation of fisheries. 
In the past three years, NEAFC has begun to regulate high seas bottom fisheries
 and has closed a small area to trawling for haddock intended to conserve haddock.
  NEAFC has recently put into place a recommendation on limiting fishing effort on deep-sea species.   That recommendation does not address damage from bottom trawling and merely caps fishing effort at effort put into deep-sea fishing in previous years for the species.
  It is unlikely to constitute a significant restraint on fishing effort.
 

NEAFC had a meeting on deep-sea species in May 2004.
  The EU delegate noted that NEAFC, despite having four meetings since 2002, specifically on managing deep-sea species, had even failed to agree on what deep-sea fishing is, on what data should be reported, and on a timetable or plan to develop a fair sharing and sustainable exploitation of the resources.
  The EU noted that should NEAFC not be able to reach agreement on these basic points, it may require an examination of continuing those discussions within NEAFC and an examination and assessment of fisheries management in the NEAFC context.  Norway and Iceland did refer to the General Assembly invitation to address vulnerable ecosystems, and suggested closing areas to deep-sea trawling.
  

Following a later Deep-Sea Working Group,
 at its main meeting in November 2004,
 NEAFC did agree to a 30% reduction in fishing effort.
  NEAFC also approved an amended Norwegian proposal to prohibit trawling on five identified high seas seamounts
 and a section of the Reykjanes Ridge for three years to bottom trawling and static gear to protect vulnerable marine ecosystems.  The EU watered down the Norwegian proposal by excluding one of the most heavily bottom trawled areas, the Hatton Bank.  Russia lodged a reservation.
  This measure must be measured against the General Assembly call on RFMOs with competence “to urgently adopt, in their regulatory areas, appropriate conservation and management measures, in accordance with international law, to address the impact of destructive fishing practices, including bottom trawling, which has adverse impacts on vulnerable marine ecosystems, and to ensure compliance with such measures.”
  That call must be taken to include such conservation as well as management measures in the entire regulatory area, rather than simply banning trawling on five seamounts.  Given the clear divisions within NEAFC, it remains highly doubtful that NEAFC in its next meeting can both enact conservation and management measures and ensure compliance, according to the UN call.  The NEAFC remit to address commercial fish stocks in the Northeast Atlantic does not take it far enough to implement an ecosystem approach or the conservation of biological diversity generally.  
Its mandate is to perform its functions in the interests of the conservation and optimum utilisation of the fishery resources of the Convention Area,
 rather than of the wider ecosystem.  There is no reference to the precautionary principle.  Thus in order to agree and implement further measures focussed on conservation rather than a specific stock, changes to the NEAFC Convention will be required. 

OSPAR

The 1992 OSPAR Convention
 is the current legal instrument guiding international cooperation on the protection of the marine environment of the North-East Atlantic.  It combined and updated the 1972 Oslo Convention on dumping waste at sea and the 1974 Paris Convention on land-based sources of marine pollution.  OSPAR is not an RFMO.  OSPAR recognises that questions relating to the management of fisheries are appropriately regulated under international and regional agreements dealing specifically with such questions.
  No programme or measure concerning a question relating to the management of fisheries may be adopted under Annex V.  In other words, OSPAR has no competence to regulate fishing, but it may still consider the impact of these activities on biodiversity and the marine ecosystem within its assessments on the quality status of the marine environment in the region.  However, where the Commission considers that action is desirable in relation to such a question, it shall draw that question to the attention of the authority or international body competent for that question.  Further, that where action within the competence of the Commission is desirable to complement or support action by those authorities or bodies, the Commission shall endeavour to cooperate with them.

OSPAR has included seamounts and Lophelia corals as habitats in its list of threatened and/or declining species and habitats in the Northeast Atlantic.
  Ministers have expressed particular concern about the threat to cold-water coral reefs and have pledged to ensure that steps are taken by 2005.
  OSPAR wrote a letter to NEAFC, drawing the attention of NEAFC to the need to protect corals on the western slope of Rockall Bank,
 prompting NEAFC to request advice on the Rockall management measure. 
Northwest Atlantic

· The North Atlantic Fisheries Organisation (NAFO)
 covers all fishery resources of the Northwest Atlantic ocean area with the exception of cetaceans managed by the IWC, salmon, tuna and marlin and sedentary species of the Continental Shelf.
  As such, NAFO, like NEAFC is one of the few RFMOs which have the competence to regulate deep-sea bottom trawling activities.  However, like the NEAFC, its mandate explicitly excludes sedentary species.
  According to Gianni, virtually all the deep-water species caught on the high seas of the Northwest Atlantic, except several thousand tons of pelagic redfish caught by mid-water trawling, are taken by bottom trawling.
  There are currently no regulations in place under NAFO to protect corals or other deep-water species or habitats from bottom trawling.
  

Furthermore, the principal bottom trawl fishery for redfish has been largely unregulated.  A meeting held in March 2004
 to discuss the management and possible regulation of Div. 3O redfish, focused on redfish stock assessments rather than on the effects of bottom trawling on vulnerable marine ecosystems.  Similarly, all other deep-water bottom trawl fisheries in the NAFO area are largely unregulated, particularly roundnose and roughhead grenadier.
  The September 2004 NAFO General Council meeting
 did not respond to either the 2003 United Nations General Assembly call
 for regional bodies to address threats to vulnerable marine ecosystems and biodiversity, or the more specific CBD call
 for regional organizations to urgently take the necessary measures to eliminate/avoid destructive practices.
Southern Ocean

· In the Southern Ocean, the Convention on the Conservation of Antarctic Marine Living Resources (CCAMLR),
 applies to the Antarctic marine living resources of the area south of the Antarctic Convergence.
  The term “Antarctic marine living resources” is defined to mean the populations of fin fish, molluscs, crustaceans and all other species of living organisms, including birds, found south of the Antarctic Convergence.
  The CCAMLR Convention features an ecosystem approach,
 which, unlike the NEAFC and NAFO conventions, takes account of dependent and associated species as well as target species.   CCAMLR has recognized that bottom trawling not only stirs up the sediments but also destroys animals living on the sea floor, and that its effects are likely to be locally significant and long lasting.  As such, CCAMLR has banned bottom trawling for mackerel icefish (Champsocephalus gunnari) around South Georgia
 as well as for a number of demersal fish that are taken only by bottom trawling.
  CCAMLR also has measures in place limiting the number of bottom trawls in a location, requiring sampling of the benthos in situ and a comparison of it with benthos brought up in a trawl.
  As such, it has been characterised as the most comprehensive measure in place in relation to bottom trawl fishing on the high seas.

CCAMLR also addresses exploratory fisheries as is required under the FSA.
  It requires data collection, a precautionary catch limit not substantially above the level necessary to obtain information under the Data Collection Plan, prior notice to the Commission of participation in exploratory fisheries, and submission of a Fishery Operations Plan. 

Mediterranean

· In the Mediterranean, the General Fisheries Commission for the Mediterranean, or GFCM, applies to all marine living resources in the Mediterranean Sea, as well as, under the amended 1997 Agreement, the Black Sea.
  It exists to promote the development, conservation and management of living marine resources and to formulate and recommend conservation measures and would have competence to regulate bottom trawling in the region.
  To date, however, it has not exercised this competence.

RFMOs and High Seas Bottom Trawling

In its Fisheries Resolution, the UN General Assembly: 

67. Calls upon regional fisheries management organizations or arrangements with the competence to regulate bottom fisheries to urgently adopt, in their regulatory areas, appropriate conservation and management measures, in accordance with international law, to address the impact of destructive fishing practices, including bottom trawling, which has adverse impacts on vulnerable marine ecosystems, and to ensure compliance with such measures;

68. Calls upon members of regional fisheries management organizations or arrangements without the competence to regulate bottom fisheries and the impacts of fishing on vulnerable marine ecosystems to expand the competence, where appropriate, of their organizations or arrangements in this regard;

69. Calls upon States urgently to cooperate in the establishment of new regional fisheries management organizations or arrangements, where necessary and appropriate, with the competence to regulate bottom fisheries and the impacts of fishing on vulnerable marine ecosystems in areas where no such relevant organization or arrangement exists.
This explicit recognition that some RFMOs do not have the competence to regulate bottom fisheries is well founded.  As noted above, the only RFMOs mandated to address bottom trawling are NAFO, NEAFC, SEAFO, CCAMLR and GFCM, and only CCAMLR has taken steps to protect the marine biodiversity of the seabed from the impact of bottom trawl fishing, while NEAFC has begun to address bottom trawling. 

As noted earlier,
 the coverage of RFMOs is very patchy, and even where RFMOs do have competence, measures addressing bottom trawling are extremely limited.   However, the incompetence of RFMOs is not limited to geographical limits.  Two of the key RFMOs that do have competence over bottom fishing are explicitly prohibited from managing sedentary species, and none except CCAMLR and SEAFO are specifically mandated in their constitutional agreements to implement the ecosystem approach to fisheries.  Even CCAMLR, with its mandate and Conservation Measures struggles to deal with the scourge of IUU fishing by flag-of-convenience vessels, non-parties, and even in some cases, Parties who do not abide by its rules. 

Even if RFMOs were to implement appropriate conservation and management measures to address bottom trawling, without widespread coverage by RFMOs and without widespread adherence to RFMOs, the effect of such measures without international direction are likely to be patchy at best.  RFMOs would need to be in place to cover all fished areas, there would need to be universal or at least widespread adherence by fishing States, measures would need to be implemented and enforced by RFMOs, there should be effective coordination among RFMOs, between RFMOs and States and between States, and States must indeed implement the measures and have taken enforcement monitoring and enforcement action themselves.  None of this is likely to happen without strong international direction, such as that which would be given in a General Assembly resolution.

Thus, in order for RFMOs to be effective tools in the international oceans management toolbox, they will not only have to amend their constitutions if they are to have any realistic chance of comprehensively addressing the task given to them by the UNGA and the CBD, but States will have to invest significant political will to tackle IUU fishing, and impose sanctions on violating States if management measures are going to be effective.

Conclusion

It is regrettable that the coverage of RFMOs is so limited, and that even where RFMOs do have competence, measures addressing bottom trawling are extremely limited.  It is even more regrettable that responsible and engaged States appear to lack the political will to comprehensively tackle this problem.

The FSA provides an outline for the application of the precautionary approach and ecosystem approach to marine ecosystem management.  Existing RFMOs need to fundamentally change their focus from single-species management to ecosystem management based on the precautionary approach if they are going to be effective actors in global oceans governance.  This requires, in many cases, that such organisations change their Conventions.  Since such change will take time, it is essential that the international community recognise RFMOs as a limited tool that could be effective in the medium to long term.  But the international community cannot wait around hoping for this change while the high seas bottom trawling fleet expands even further across the world’s oceans.  A United Nations General Assembly moratorium on high seas bottom trawling is the only feasible short term measure that can ensure that states meet their obligations under the CBD, UNCLOS, the WSSD POI and the FSA to effectively conserve the marine environment.  Only a moratorium – which is temporary by definition – would provide the space for decision makers to fundamentally change existing RFMOs, create new RFMOs, and develop and implement measures to counteract IUU fishing on the high seas.  All of these actions are required if, as the Secretary-General stated, the ‘profound pressures’ being faced by ‘this common heritage of humankind’ are to be addressed.
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� Chapter 17, Protection of the ocean and all kinds of seas, including enclosed and semi enclosed seas, and coastal areas and the protection, rational use and development of their living resources, Agenda 21, Chapter 17, para. 17.74.


� Chapter 17, para. 17.70 and see 17.74.b


� FAO Agreement to Promote Compliance with International Conservation and Management Measures by Fishing Vessels on the High Seas. Rome, 24 November 1993. Copy at � HYPERLINK " http://www.fao.org/waicent/faoinfo/fishery/agreem/complian/complian.htm. " �� http://www.fao.org/waicent/faoinfo/fishery/agreem/complian/complian.htm. �


� FAO Code of Conduct, 6.1, 6.5, 6.6, 7.2.2(d) and 12.10


� FAO Code of Conduct, 6.2.


� FAO Code of Conduct para. 7.2.3. Further, States should carry out studies on the selectivity of fishing gear, the environmental impact of fishing gear on target species and on the behaviour of target and non-target species in relation to such fishing gear as an aid for management decisions and with a view to minimizing non-utilized catches as well as safeguarding the biodiversity of ecosystems and the aquatic habitat. Para. 12.10.


� Decision V6 Ecosystem Approach, at � HYPERLINK "http://www.biodiv.org/decisions/default.aspx?m=COP-05&id=7148&lg=0" ��http://www.biodiv.org/decisions/default.aspx?m=COP-05&id=7148&lg=0�. That decision described the ecosystem approach as a strategy for the integrated management of land, water and living resources that promotes conservation and sustainable use in an equitable way. Thus, the application of the ecosystem approach will help to reach a balance of the three objectives of the Convention: conservation; sustainable use; and the fair and equitable sharing of the benefits arising out of the utilization of genetic resources.


� Reykjavik Declaration on Responsible Fisheries in the Marine Ecosystem, October 2001, at � HYPERLINK "http://www.fao.org/docrep/meeting/004/Y2211e.htm" ��http://www.fao.org/docrep/meeting/004/Y2211e.htm�. The Reykjavik Conference on Responsible Fisheries in the Marine Ecosystem included 59 FAO members.


� See also the Malawi Principles, wherein 12 principles of an ecosystem approach to conservation and sustainable use of biological diversity were developed. � HYPERLINK "http://www.oceansatlas.com/world_fisheries_and_aquaculture/html/govern/instit/intlagr/malawi.htm" ��http://www.oceansatlas.com/world_fisheries_and_aquaculture/html/govern/instit/intlagr/malawi.htm�. 


� World Summit on Sustainable Development, Plan of Implementation, A/Conf.199/20, para. 31(3).


� World Summit on Sustainable Development, Plan of Implementation, A/Conf.199/20, para. 29. 


� The State of World Fisheries and Aquaculture 2002: Selected issues facing fishers and aquaculturists: Implementing the Ecosystem Approach to Capture Fisheries Management, at � HYPERLINK "http://www.fao.org/documents/show_cdr.asp?url_file=/docrep/005/y7300e/y7300e06.htm" ��http://www.fao.org/documents/show_cdr.asp?url_file=/docrep/005/y7300e/y7300e06.htm�. 


�  See Report of the Expert Consultation on Ecosystem-Based Fisheries Management - Reykjavik, Iceland, 16-19 September 2002, FAO Fisheries Report No. 690, at http://www.fao.org/documents/show_cdr.asp?url_file=/DOCREP/005/Y4491T/y4491t01.htm and � HYPERLINK "ftp://ftp.fao.org/docrep/fao/005/Y4491t/y4491t00.pdf" ��ftp://ftp.fao.org/docrep/fao/005/Y4491t/y4491t00.pdf�. 


� The international plans of action (IPOAs) are voluntary instruments elaborated within the framework of the Code of Conduct for Responsible Fisheries. They apply to all States and entities and to all fishers. Four IPOAs have been developed to date: on seabirds, sharks, capacity and IUU fishing. See � HYPERLINK "http://www.fao.org/figis/servlet/static?dom=org&xml=ipoas_prog.xml&xp_lang=en" ��http://www.fao.org/figis/servlet/static?dom=org&xml=ipoas_prog.xml&xp_lang=en�. 


� Progress in the Implementation of the Code of Conduct for Responsible Fisheries and Related International Plans of Action, COFI/2001/3, at � HYPERLINK "http://www.fao.org/docrep/meeting/003/x9187e.htm" ��http://www.fao.org/docrep/meeting/003/x9187e.htm�. 


� FAO, Selected Issues Facing Fishers and Aquaculturists: Implementing the Ecosystem Approach to Capture Fisheries Management, at � HYPERLINK "http://www.fao.org/documents/show_cdr.asp?url_file=/docrep/005/y7300e/y7300e06.htm" ��http://www.fao.org/documents/show_cdr.asp?url_file=/docrep/005/y7300e/y7300e06.htm�.  ICES, CCAMLR, and the International Baltic Sea Fishery Commission (IBSFC) as a fisheries institution were cited. 


� Fish Stocks Agreement, articles 2 and 3.


� Gianni has suggested that many of the stocks of species taken in high seas bottom trawl fisheries, including the majority taken, which are blue ling, roundnose grenadier and smoothheads, are straddling stocks, since such fishing often takes place in or near EEZs.  For instance, a majority of the fish taken in the Northeast Atlantic deep-sea trawls is taken near the Hatton Bank and Rockall Plateau, which straddle the EEZs and the high seas, and and many of the orange roughy fisheries on the South Chatham Rise and Northwest Challenger Plateau straddle the high seas and Australian and New Zealand EEZs. Gianni, note � NOTEREF _Ref97376898 \h ��11�, 74.


� Fish Stocks Agreement, article 5.


� Fish Stocks Agreement, article 6(6).


� Fish Stocks Agreement, article 6(3)(b).


� Gianni, note � NOTEREF _Ref97376898 \h ��11�, 15.


� Gianni, note � NOTEREF _Ref97376898 \h ��11�, 15.


� ICES “Report of the Study Group on Mapping the Occurrence of Cold Water Corals,”  Advisory Committee on Ecosystems, International Council for the Exploration of the Sea, May 2002, at � HYPERLINK "http://www.ices.dk/reports/ACE/2002/SGCOR02.pdf" ��http://www.ices.dk/reports/ACE/2002/SGCOR02.pdf�. 


� Gianni, note � NOTEREF _Ref97376898 \h ��11�, 15.


� Gianni, note � NOTEREF _Ref97376898 \h ��11�, ii.


� ICES Cooperative Research Report No. 265, December 2002, Section 4.4.1, “Deep-water biogenic habitats”, 28, at � HYPERLINK "http://www.ices.dk/reports/ACD/2002/SGC0R02.pdf" ��http://www.ices.dk/pubs/crr/crr256/ACME02.pdf�.


� “Report of the Secretary-General, “Sustainable fisheries including through the 1995 Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, and related instruments”, A/59/298,” 26 August 2004, at � HYPERLINK "http://www.un.org/Depts/los/general_assembly/general_assembly_reports.htm#A/59/298" ��http://www.un.org/Depts/los/general_assembly/general_assembly_reports.htm#A/59/298�. Unless otherwise specified, all web references are as at February 22, 2005. See also Advance and unedited reporting material on oceans and the law of the sea (addendum to the Report of the Secretary-General, A/59/62/Add.1)  at � HYPERLINK "http://www.un.org/depts/los/general_assembly/documents/addendum04.pdf" ��http://www.un.org/depts/los/general_assembly/documents/addendum04.pdf�. 


� Oceans Resolution, paragraph 68.


� Oceans Resolution, paragraph 70.


� Decision VII/5 of the 2004 Conference of the Parties to the CBD, Marine and coastal biological diversity, Review of the programme of work on marine and coastal biodiversity, at � HYPERLINK "http://www.biodiv.org/convention/result.aspx?id=7742" ��http://www.biodiv.org/convention/result.aspx?id=7742�.


� See FAO, Report of the Second Ad Hoc Meeting on Management of Deepwater Fisheries Resources of the Southern Indian Ocean - Fremantle, Western Australia, 20-22 May 2002, at  � HYPERLINK "http://www.fao.org/DOCREP/005/Y3992E/y3992e00.htm" ��http://www.fao.org/DOCREP/005/Y3992E/y3992e00.htm�. 


� FAO report, Appendix III, Meeting Documents, Meeting Document 02/9 - Predictive modelling of demersal fish distribution in the southern Indian and Southern Oceans, at � HYPERLINK "http://www.fao.org/DOCREP/005/Y3992E/y3992e0p.htm#bm25.6" ��http://www.fao.org/DOCREP/005/Y3992E/y3992e0p.htm#bm25.6�. 


� FAO report, Meeting Recommendations, paras 31, 32.


� Gianni, note � NOTEREF _Ref97376898 \h ��11�, page 60.


� See FAO, Report of the Second Ad Hoc Meeting on Management of Deepwater Fisheries Resources of the Southern Indian Ocean - Fremantle, Western Australia, 20-22 May 2002, at  � HYPERLINK "http://www.fao.org/DOCREP/005/Y3992E/y3992e00.htm" ��http://www.fao.org/DOCREP/005/Y3992E/y3992e00.htm�.(FAO report), para. 30.


� FAO report, Meeting Recommendations, paras 70.


� FAO Agreement to Promote Compliance with International Conservation and Management Measures by Fishing Vessels on the High Seas. Rome, 24 November 1993. Entered into force on 24 April 2003, (“Compliance Agreement”), at  � HYPERLINK "http://www.fao.org/waicent/faoinfo/fishery/agreem/complian/complian.htm" ��http://www.fao.org/waicent/faoinfo/fishery/agreem/complian/complian.htm� Article VI.


� Oceans Resolution, Paragraph 81.


� Gianni, note � NOTEREF _Ref97376898 \h ��11�, iv.


� Law of the Sea Convention, article 61(2).


� Law of the Sea Convention, article 61(3). These factors included the economic needs of coastal fishing communities and the special requirements of developing States, and taking into account fishing patterns, the interdependence of stocks and any generally recommended international minimum standards, whether subregional, regional or global.


� Law of the Sea Convention, article 61(4).


� Law of the Sea Convention, article 61(5).


� Law of the Sea Convention, article 63.


� Law of the Sea Convention, article 64.


� Law of the Sea Convention, article 66(5).


� Law of the Sea Convention, article 69(2), (3).


� Law of the Sea Convention, article 70(3), (4).


� Law of the Sea Convention, article 118. See also article 197, which required co-operation on a regional basis as appropriate.


� Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and Highly  Migratory Fish Stocks, entered into force 11 December 2001, 1542 A/CONF.164/37, 34 International Legal Materials 1542 (“FSA”). Text at � HYPERLINK "http://www.un.org/Depts/los/convention_agreements/convention_overview_fish_stocks.htm" ��http://www.un.org/Depts/los/convention_agreements/convention_overview_fish_stocks.htm�.


� Fish Stocks Agreement, article 8.


� Fish Stocks Agreement, article 8(2).


� Fish Stocks Agreement, article 8(4).


� See, for example, the list of international fisheries bodies by region on the UN FAO’s website at http://www.fao.org/fi/body/figiscom/index.htm.


� FAO Guidelines, Executive Summary, 8.


� See FAO Guidelines, 61.


� See FAO Guidelines 64.


� See FAO Guidelines, 21and 60  and Executive Summary, 8. 


� Fish Stocks Agreement, Article 8(4).


� Fish Stocks Agreement, Article 17(2). This means no State should authorise its vessels to fish for stocks which are managed by RFMOs or arrangements to which it is not a member or participant.


� FAO 2002 Report and Documentation of the International Workshop on Factors of Unsustainability and Overexploitation in Fisheries, note � NOTEREF _Ref97101894 \h ��23� above, Part I: Report of the Workshop on Factors Contributing to Unsustainability and Overexploitation In Fisheries. 


� See Fish Stocks Agreement, Articles 2 and 3.


� Report of the Secretary-General on Sustainable Fisheries, note � NOTEREF _Ref97439150 \h ��68� above.  See also Advance and unedited reporting material on oceans and the law of the sea (addendum to the Report of the Secretary-General, A/59/62/Add.1)  at � HYPERLINK "http://www.un.org/depts/los/general_assembly/documents/addendum04.pdf" ��http://www.un.org/depts/los/general_assembly/documents/addendum04.pdf�. 


� Report of the Secretary-General on Sustainable Fisheries, note � NOTEREF _Ref97439150 \h ��68� above, page 35.


� Report of the Secretary-General on Sustainable Fisheries, note � NOTEREF _Ref97439150 \h ��68� above, page 22.


� See Third Intergovernmental Consultation on the Establishment of the South West Indian Ocean  Fisheries Commission � HYPERLINK "http://www.fao.org/fi/meetings/safr/swio/2004/default.asp" ��http://www.fao.org/fi/meetings/safr/swio/2004/default.asp�.  Website � HYPERLINK "http://www.fao.org/fi/body/rfb/SWIOFC/swiofc_home.htm" ��http://www.fao.org/fi/body/rfb/SWIOFC/swiofc_home.htm�. 


� Report of the Ad Hoc Meeting on Management of Deepwater Fisheries Resources of the Southern Indian Ocean,  Swakopmund, Namibia 30 May - 1 June 2001, FAO Fisheries Report No. 652at � HYPERLINK "http://www.fao.org/documents/show_cdr.asp?url_file=/DOCREP/005/Y2339E/y2339e01.htm" ��http://www.fao.org/documents/show_cdr.asp?url_file=/DOCREP/005/Y2339E/y2339e01.htm�. 


� See Gianni, note � NOTEREF _Ref97376898 \h ��11�, 60-61 for a description of deep-sea fishing in the Southwest Pacific Ocean.


� FFA website at � HYPERLINK "http://www.ffa.int" ��www.ffa.int�. South Pacific Forum Fisheries Agency Convention, opened for signature at Honiara on 10 July 1979, entered into force 9 August 1979,  at � HYPERLINK "http://svc098.bne147v.server-web.com/docs/convention.1979.pdf" ��http://svc098.bne147v.server-web.com/docs/convention.1979.pdf�. Web page is � HYPERLINK "http://www.ffa.int/www/index.cfm" ��http://www.ffa.int/www/index.cfm�. Members are Australia, Cook Islands, Federated States of Micronesia, Fiji, Kiribati, Marshall Islands, Nauru, New Zealand, Niue, Palau, Papua New Guinea, Solomon Islands, Tonga, Tuvalu, Vanuatu and Western Samoa.


� Convention for the Conservation and Management of Highly Migratory Fish stocks in the Western and Central Pacific Ocean, signed at Honolulu on 5 September 2000, entered into force 19 June, 2004. Text at  � HYPERLINK "http://www.ocean-affairs.com/pdf/text.pdf" ��http://www.ocean-affairs.com/pdf/text.pdf�. 


� The WCPC is to apply the precautionary approach under article 5(c) of its Convention, assess the impacts of fishing, other human activities and environmental factors on target stocks, non-target species, and species belonging to the same ecosystem or dependent upon or associated with the target stocks under article 5(d) and adopt measures to minimize inter alia discards, catch of non-target species, both fish and non-fish species, and impacts on associated or dependent species, in particular endangered species and promote the development and use of selective, environmentally safe and cost-effective fishing gear and techniques under article 5(e), as well as to protect biodiversity under article 5(f). It also has in article 6 specific directions on applying the precautionary approach.


� The definition of ‘highly migratory fish stocks’ in Article 1(f) means all fish stocks of the species listed in Annex 1 of the 1982 Convention occurring in the Convention Area, and such other species of fish as the Commission may determine. However, the objective of the Convention is stated in Article 2 to ensure, through effective management, the long-term conservation and sustainable use of highly migratory fish stocks in the western and central Pacific Ocean in accordance with the 1982 Convention and the Agreement. 


� Convention for the Establishment of an Anti-American Tropical Tuna Commission, signed at Washington 31 May 1949, entered into force 3 March 1950. Text is at � HYPERLINK "http://www.iattc.org/PDFFiles/IATTC_convention_1949.pdf" ��http://www.iattc.org/PDFFiles/IATTC_convention_1949.pdf�. Amended by Protocol to Amend the 1949 Convention on the Establishment of an Anti-American Tropical Tuna Commission, at � HYPERLINK "http://www.oceanlaw.net/texts/iattc2.pdf" ��http://www.oceanlaw.net/texts/iattc2.pdf�.   Website at � HYPERLINK "http://www.iattc.org" ��www.iattc.org�.  Its members include Costa Rica, Guatemala, Panama, Ecuador, Japan, Peru, El Salvador, Mexico, United States, France, Nicaragua, Vanuatu, and  Venezuela. The Antigua Convention at � HYPERLINK "http://www.iattc.org/PDFFiles2/Antigua%20Convention%20Jun%202003.pdf" ��http://www.iattc.org/PDFFiles2/Antigua%20Convention%20Jun%202003.pdf�  broadened the membership base to include regional organizations.  


� Convention for the Strengthening of the Anti-American Tropical Tuna Commission Established by the 1949 Convention between the United States of America and the Republic of Costa Rica (“Antigua Convention”, opened for signature 14 November 2003, at  http://www.iattc.org/PDFFiles2/Antigua%20Convention%20Jun%202003.pdf


� See Antigua Convention, article IV on the application of the precautionary approach.


� Antigua Convention, article I(1).


� Framework Convention for the Conservation of Living Marine Resources on the High Seas of the Southeast Pacific. At � HYPERLINK "http://www.cpps-int.org/english/galapagosagreement.html" ��http://www.cpps-int.org/english/galapagosagreement.html�. Convention website is at  � HYPERLINK "http://www.cpps-int.org/english/galapagosagreement.html" ��http://www.cpps-int.org/english/galapagosagreement.html�. 


� In fact the only current pending case at time of writing at ITLOS is Case No. 7, Chile v EU, Case concerning the conservation and sustainable exploitation of swordfish stocks in the Southeast  Pacific Ocean, documents at � HYPERLINK "http://www.itlos.org/cgi-bin/cases/case_detail.pl?id=6&lang=en" ��http://www.itlos.org/cgi-bin/cases/case_detail.pl?id=6&lang=en�.  The case was suspended for two years at the request of the parties by an order of 16 December 2003.


� Galapagos Agreement, Article 2.


� See Seattle Times, 11 February, “Coral concerns spur vast trawling ban”, at � HYPERLINK "http://seattletimes.nwsource.com/html/localnews/2002177305_coral11m.html" ��http://seattletimes.nwsource.com/html/localnews/2002177305_coral11m.html�. The recommendation will go forward to a series of public meetings.


� There is one bilateral arrangement between Australia and New Zealand which addresses deep-sea fisheries, being the South Tasman Rise Orange Roughy Arrangement between Australia and New Zealand. An arrangement is  a cooperative mechanism established in accordance with the Law of the Sea Convention and the  Fish Stocks Agreement by two or more States for the purpose of establishing conservation and management measures in a subregion or region for one or more straddling fish stocks or highly migratory fish stocks: Fish Stocks Agreement, article 1(d). See E.J. Molenaar, “The South Tasman Rise Arrangement of 2000 and other Initiatives on Management and Conservation of Orange Roughy,” 16 Int’l J. of Marine and Coastal Law 77-118 (2001) and text at � HYPERLINK "http://www.dfat.gov.au/geo/new_zealand/roughy.pdf" ��http://www.dfat.gov.au/geo/new_zealand/roughy.pdf�.  Australia and New Zealand agreed to prohibit the vessels of any State which is not a signatory to the Arrangement from landing in their respective ports orange roughy caught on the high seas area of the South Tasman Rise.


� Report of the Second Ad Hoc Meeting on Management of Deepwater Fisheries Resources of the Southern Indian Ocean - Fremantle, Western Australia, 20-22 May 2002, Appendix III, Meeting Documents, Meeting Document 02/9 - Predictive modelling of demersal fish distribution in the southern Indian and Southern Oceans, at � HYPERLINK "http://www.fao.org/DOCREP/005/Y3992E/y3992e0p.htm#bm25.6" ��http://www.fao.org/DOCREP/005/Y3992E/y3992e0p.htm#bm25.6�.


� Convention for the Conservation and Management of Fisheries Resources in the South East Atlantic Ocean  (SEAFO Convention) signed at Windhoek, 20 April 2001. Signatories include Angola, South Africa, Namibia and the United Kingdom (on behalf of St Helena and its dependencies of Tristan da Cuhna and Ascension Island) and Iceland, Norway, Republic of Korea, United States of America and the European Community. Entered into force 13 April 2003. Text is at � HYPERLINK "http://www.mfmr.gov.na/seafo/seafotext.htm" ��http://www.mfmr.gov.na/seafo/seafotext.htm�. � HYPERLINK "http://www.mfmr.gov.na/seafo/seafo.htm" ��http://www.mfmr.gov.na/seafo/seafo.htm�. 


� Meeting 9-13 March 2004. The EU acceded to  SEAFO in December 2003.


� SEAFO Convention, article 2. 


� SEAFO Convention, article 3(a).


� SEAFO Convention, article 3(f).


� SEAFO Convention, article 3(e).


� SEAFO Convention, article 3(d).


� Convention on Future Multilateral Co-operation in North-East Atlantic Fisheries, signed on 18 November 1980, entered into force 17 March 1982, at � HYPERLINK "http://www.neafc.org/footable/docs/Convention.pdf" ��http://www.neafc.org/footable/docs/Convention.pdf�  (“NEAFC Convention”).  


� NEAFC Convention, article 1.


� Sedentary species are defined as organisms which, at the harvestable stage, either are immobile or on or under the seabed or are unable to move except in constant physical contact with the seabed or the subsoil. NEAFC Convention, article 1. 


� NEAFC Convention, Article 1(2).


� See for instance Article 4.


� NEAFC Convention, article 4. 


� See Gianni, note � NOTEREF _Ref97376898 \h ��11�, 61-63.


� Recommendation IV from the 22nd Annual Meeting, effective 7 March 2004, at � HYPERLINK "http://www.neafc.org/measures/rockhall_2004.htm" ��http://www.neafc.org/measures/rockhall_2004.htm�.


� Recommendation V from the 22nd Annual Meeting, effective  7 March 2004, at � HYPERLINK "http://www.neafc.org/measures/deep_sea_2004.htm" ��http://www.neafc.org/measures/deep_sea_2004.htm�. 


� See Gianni, note � NOTEREF _Ref97376898 \h ��11�, 61-64.


� � HYPERLINK "http://www.neafc.org/reports/deep-sea-species/docs/deepsea_report_2004.pdf" ��http://www.neafc.org/reports/deep-sea-species/docs/deepsea_report_2004.pdf�  


� NEAFC Meeting on Deep-Sea Catch Measures, May 2004 – Final Report on NEAFC Technical Meeting to Examine the Community’s Proposal and any other Relevant Submissions, 13-14 May 2004, European Community, Speaking Note 1, 13-14 May 2004, in Annex B. 


� Opening Statement by Norway, NEAFC Meeting on Deep-Sea Catch Measures, May 2004 in Annex C, and Opening Statement by Iceland, in Annex D. 


� Deep-Sea Working Group on 10 November 2004, AM2004/61, referred to in 23rd Annual Meeting Report, page 31, at � NOTEREF _Ref95906857 \h ��146�.


� Report of the 23rd Annual Meeting of the North-East Atlantic Fisheries Commission 8-12 November 2004, at � HYPERLINK "http://www.neafc.org/reports/annual-meeting/docs/full_reports/23neafc_annualmeeting_report_2004.pdf" ��http://www.neafc.org/reports/annual-meeting/docs/full_reports/23neafc_annualmeeting_report_2004.pdf�. 


� See Annex J, NEAFC Recommendations,  at � HYPERLINK "http://www.neafc.org/reports/annual-meeting/docs/full_reports/23neafc_annualmeeting_annexes_2004.pdf" ��http://www.neafc.org/reports/annual-meeting/docs/full_reports/23neafc_annualmeeting_annexes_2004.pdf�. 


� The Hecate and Faraday seamounts, and a selection of the Reykjanes Ridge, the Altair seamounts, and the Antialtair Seamounts, from 1 January 2005 to 31 December 2007, and see report of the 23rd Annual Meeting, footnote � NOTEREF _Ref95906857 \h ��146�.


� Norwegian Recommendation for the Protection of Vulnerable Deep-Water Habitats by Denmark, Estonia, the European Community, Iceland, Norway and Poland,  AM 2004/57, � HYPERLINK "http://www.neafc.org/reports/annual-meeting/docs/am2004_papers/2004-57_closure_reccom.pdf" ��http://www.neafc.org/reports/annual-meeting/docs/am2004_papers/2004-57_closure_reccom.pdf�. 


� Sustainable Fisheries Resolution, paragraph 67.


� NEAFC Convention, article 4. 


� Convention for the Protection of the Marine Environment of the North-East Atlantic, opened for signature at in Paris on 22 September 1992, entered into force on 25 March 1998 (OSPAR Convention). At � HYPERLINK "http://www.ospar.org/eng/html/welcome.html" ��http://www.ospar.org/eng/html/welcome.html�. 


�  OSPAR Convention, Preamble.


� OSPAR Annex V on the Protection and Conservation of the Ecosystems and Biological Diversity of the Maritime Area, article 4.


� Ospar list of threatened and/or declining species and habitats, approved by Biodiversity Committee in January 2003, January 2003, adopted by OSPAR 2003, adopted under OSPAR Strategy on the Protection and Conservation of the Ecosystems and Biological Diversity of the Maritime Area.  See The Annual Report of the Oslo Commission, 2002, 2003 Volume 1, Chapter 2, Appendix 3, Reference no. 2003-15, Extract at � HYPERLINK "http://www.ospar.org/eng/doc/Chapter_2_(BDC)_Annual_Report_2002-03.doc" ��http://www.ospar.org/eng/doc/Chapter_2_(BDC)_Annual_Report_2002-03.doc�.


� Bremen statement, Ministerial Meeting June 2003, para. 12, at � HYPERLINK "http://www.ospar.org/eng/html/md/Bremen_statemetn_2003.htm" ��http://www.ospar.org/eng/html/md/Bremen_statement_2003.htm�.


� Report of the 23rd Annual Meeting of the North-East Atlantic Fisheries Commission, note � NOTEREF _Ref95906857 \h ��146�, page 39.


� Convention on Future Multilateral Cooperation in the Northwest Atlantic Fisheries, done at Ottawa, 24 October 1978, entered into force on 1 January 1979, at � HYPERLINK "http://www.nafo.ca/About/MANDATE/ConvIndex.html" ��http://www.nafo.ca/About/MANDATE/Convention_2003.exe� (“NAFO Convention”).  Members include Bulgaria, Canada, Cuba, Denmark (in respect of Faroe Islands and Greenland), the European Community, Estonia, France (in respect of St. Pierre and Miquelon), Iceland, Japan, Korea (Rep. of), Latvia, Lithuania, Norway, Poland, Romania, Russia, Ukraine, and the United States.  Website at � HYPERLINK "http://www.nafo.ca/" ��http://www.nafo.ca/�. 


� NAFO Convention, Article I(4). Sedentary species are defined as organisms which, at the harvestable stage, either are immobile on or under the seabed or are unable to move except in constant physical contact with the seabed or subsoil.


� See for instance NAFO Convention, Article II and VII. Thus, the conservation of sedentary species as such is not within its mandate.


� Gianni, note � NOTEREF _Ref97376898 \h ��11�, 65.


� Gianni, note � NOTEREF _Ref97376898 \h ��11�, 65.


� See Report of the Working Group on the Management of 3O Redfish, 30-31 March 2004, at � HYPERLINK "http://archive.nafo.int/open/fc/2004/fcdoc04-02.pdf" ��http://archive.nafo.int/open/fc/2004/fcdoc04-02.pdf�. 


� Gianni, note � NOTEREF _Ref97376898 \h ��11�, 64.


� � HYPERLINK "http://archive.nafo.int/open/gc/2004/gcdoc04-05.pdf" ��http://archive.nafo.int/open/gc/2004/gcdoc04-05.pdf� 


� UN General Assembly Resolution on Oceans and the Law of the Sea, A/RES/58/240 (23 December 2003), at � HYPERLINK "http://daccess-ods.un.org/access.nsf/Get?Open&DS=A/RES/58/240&Lang=E" ��http://daccess-ods.un.org/access.nsf/Get?Open&DS=A/RES/58/240&Lang=E�, § 51and 52.


� COP Decision VII/5, Marine and coastal biological diversity, Review of the programme of work on marine and coastal biodiversity, at � HYPERLINK "http://www.biodiv.org/convention/result.aspx?id=7742" ��http://www.biodiv.org/convention/result.aspx?id=7742�.  


� Convention on the Conservation of Antarctic Marine Living Resources, done at Canberra, 20 May 1980, entered into force 7 April 1982.  Text at � HYPERLINK "http://www.ccamlr.org/pu/e/pubs/bd/pt1.pdf" ��http://www.ccamlr.org/pu/e/pubs/bd/pt1.pdf�. Members include Argentina, Australia, Belgium, Brazil, Chile, European Community, France, Germany, India, Italy, Japan, Korea (Rep. of), New Zealand, Norway, Poland, Russia, South Africa, Spain, Sweden, Ukraine, United Kingdom, United States, and Uruguay.


� CCAMLR Article I(1).


� CCAMLR Article I(2).


� CCAMLR Article III(c) and IX(2)(i).


� See Conservation Measure 42-01 (2003), “Limits on the Fishery for Champsocephalus gunnari in Statistical Subarea 48.3 in the 2003/04 Season,” stating that the use of bottom trawls in the directed fishery for Champsocephalus gunnari  is prohibited, at� HYPERLINK "http://www.ccamlr.org/pu/e/pubs/cm/03-04/31-01.pdf" �� http://www.ccamlr.org/pu/e/pubs/cm/03-04/42-01.pdf�, Conservation Measure. 


� See CCAMLR, “CCAMLR’s Ecosystem Approach in Practice,” at � HYPERLINK "http://www.ccamlr.org/pu/E/pubs/am/man-ant/p4.htm" ��http://www.ccamlr.org/pu/E/pubs/am/man-ant/p4.htm�.


� CCAMLR Conservation Measures 43-04 (2003), Annex 43-04/A, Research and Data Collection Plans, §4,  at � HYPERLINK "http://www.www.ccamlr.org/pu/E/pubs/cm/03-04/43-02.pdf" ��http://www.www.ccamlr.org/pu/E/pubs/cm/03-04/43-04.pdf�.


� Gianni, note � NOTEREF _Ref97376898 \h ��11�, 66.


� Conservation Measure 21-02(2004) Exploratory Fisheries, at � HYPERLINK "http://www.ccamlr.org/pu/E/e_pubs/cm/04-05/21-02.pdf" ��http://www.ccamlr.org/pu/E/e_pubs/cm/04-05/21-02.pdf� 


� 1949 Agreement for the establishment of a General Fisheries Council for the Mediterranean, signed at Rome 24 September 1949, entered into force 20 February 1952, as amended in 1963, 1976 and 1997. 1997 Amendment entered into force 29 April 2004 for members accepting the amendment. Text at � HYPERLINK "http://www.fao.org/fi/body/rfb/GFCM/gfcm_agreement_text.htm" ��http://www.fao.org/fi/body/rfb/GFCM/gfcm_basic.htm�. See FAO webpage at � HYPERLINK "http://www.fao.org/fi/body/rfb/gfcm/gfcm_home.htm" ��http://www.fao.org/fi/body/rfb/gfcm/gfcm_home.htm�. 


� See GFCM 1997 Agreement, Articles III, V. The GFCM covers FAO Statistical Area 37. See � HYPERLINK "http://www.fao.org/fi/body/rfb/GFCM/gfcm_mandate.htm" ��http://www.fao.org/fi/body/rfb/GFCM/gfcm_mandate.htm�.  


� See page � PAGEREF _Ref97133659 \h ��18�.
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