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The United States’ assault on multilateralism continues:

THE CASE OF MODEL AGREEMENTS PUSHED 

BY THE MIAMI+ GROUP

Article 14 of the Protocol
 enables parties to enter into agreements as long as they do not “result in a lower level of protection than that provided by the Protocol.”  Article 24 on “Non-parties”
 extends the possibility of such agreements to non-Parties as long as such agreements are “consistent with the objective of the Protocol”.

Despite the fact that the Protocol entered into force on September 11, 2003, there are still many key unresolved issues.  For example, Parties have two years after the entry into force to define the requirements for documentation for LMO-FFPs (food, feed and processing) (Art. 18.2(a)) and four years to adopt rules regarding a “liability and redress” regime (Art. 27).  In addition, many Parties do not have yet capacity to assess, make informed decisions and adequately control the imports, transit and possible environmental release of LMOs (including FFP).  Because of these important unresolved issues, Greenpeace demands that the first meeting of the Parties explicitly reaffirm the individual and sovereign rights of all Parties to refuse imports, transit and environmental releases of any LMOs (including LMO-FFPs), as well as the collective right of the international community to call for a moratorium on transboundary movements of any LMOs in view of the current absence of such key features of the Protocol.

Greenpeace especially welcomes the recommendations of the AU-STRC Inter-African expert committee workshop on biodiversity, biotechnology and biosafety, which recognize that “there is a need to consider a moratorium on GMO introduction until adequate within country capacity has been built.”

The Miami+ objectives : genetic contamination through trade

Countries of the Miami+ Group, led by the US, Argentina and Canada, have already drafted a template agreement which de facto forces importing countries to accept or to continue to import LMO-FFPs, despite the fact that such imports might threaten biosafety, and is thus in contravention with the intentions and objective of the Protocol.  The Miami+ Group wants to continue LMO-FFP transboundary trade as if the Protocol did not exist.

The Miami+ Group held several meetings in 2003 with the objective of drafting a “model bilateral arrangement to implement Art. 18.2(a).”  The intention of the Miami+ Group is to push as fast as possible the adoption of similar agreements with other countries.  Countries like Egypt, South Korea, Japan, the EU and China have already been contacted by Canada
 but have rightly refused to sign such agreement as far as we know.  The Miami+ Group is currently attempting to reach a similar regional agreement across the Americas.  In the meanwhile, the US and Canada already succeeded in convincing Mexico to sign such agreement.  It is surprising that Mexico has not refused to sign an agreement that so clearly threatens both the maize centre of origin and their own ability to reexport imported commodities.

Critique of the trilateral agreement between the US, Canada and Mexico

In order to fully appreciate how dangerous is the model agreement pushed by the Miami+ Group, let us examine in greater detail the trilateral agreement signed with Mexico, as it is based on the model agreement. The agreement (reproduced in the Annex of this document) was signed on October 29, 2003 by Victor Villalobos, International Coordinator at the Mexico Agriculture Ministry, J.B. Penn, the Under Secretary, Farm and Foreign Agricultural Services of the USDA and Andrew Marsland, Assistant Deputy Minister, Market and Industry Service Branch, Agriculture and Agri-Food Canada.

Let us also remember that Mexico is a centre of origin and diversity for maize, one of the world’s most important staple crops.  The diversity that exists in the country is one of incalculable value to humanity.

A Objective: no disruption of commodity trade

The introductory paragraph of the trilateral agreement states that the “objective of this arrangement is to clarify documentation requirements such as they fulfill the objectives of the CPB without unnecessarily disrupting commodity trade.” (emphasis added).

It is not up to the Non-Parties like the US, Canada and Argentina to “clarify documentation requirements” for the international community.  Under Art 18.2(a), Parties have two years after the entry into force to define the requirements for documentation for LMO-FFPs (food, feed and processing).  Non-Parties like the US, Canada and Argentina should be invited to ratify the Protocol first, instead of attempting at clarifying documentation requirements on behalf of Parties.

As the rest of our critique will show, the only real objective of the Miami+ group is to avoid any disruption of commodity trade with no genuine consideration for biosafety.

B. Shifting responsibility to the importing country

Section 1 of the trilateral agreement states that ‘the importer is responsible for receiving the invoice and maintaining it after entry’.  It is obviously an attempt by LMO exporting countries to shift responsibility to the importing countries that might not have the capacity to do so nor access to comprehensive and detailed information.

C. Need for more detailed documentation for biosafety

Section 4 a. on “applicability” states that: “The “may contain” documentation will be used for all transboundary movements of commodities intended for food or feed, or for processing, where an LMO of that commodity species is authorized in, or sold from, a country of export...”

Import authorities need more than the “may contain” documentation to inform them as to whether or not a particular shipment contains varieties that are approved in the country of import.  There are numerous varieties of GE maize grown in the United States, some of which are approved, some of which are in experimental use, some of which are engineered to produce drugs or industrial chemicals.  In order to clearly assess biosafety threats of any particular shipment, and to develop adequate monitoring measures regarding unintended releases into the environment, a country of import needs to know what varieties may be present in each shipment.  

It is also necessary for the country of import to be able to determine whether imported goods may be exported legally to third countries, such as those countries in Central America that receive Mexican maize exports.  The Protocol provides clear obligations in this regard in Articles 16.3 (Risk management) and 17.1 (Unintentional transboundary movements and emergency measures).

Biosafety threats posed by imports of LMO-FFPs are not an academic consideration in the case of Mexico.  There is ample documentation of contamination of peasant varieties throughout the country, as reported by the National Institute of Ecology
.  This includes contamination by both Bt and herbicide tolerant varieties.

D. Three dangerous exceptions to the “may contain” documentation requirement

Despite the fact that the “may contain” documentation requirement is not sufficient for effective biosafety, the trilateral agreement creates three exceptions to even the minimalist “may contain” requirement.

· (i) Shipments for which the exporting country does not have in commerce any LMO of that species. (section 4. a. (i))

This exemption completely ignores the fact that large acreages in a country may be devoted to production of GE crops that are not yet in commerce, yet may be illegally harvested and exported.  It also ignores the situation where there is contamination of a shipment of a non-LMO commodity with an LMO that is produced by the country of export.  

· (ii) When the exporter and importer have contractually defined a “non-LMO shipment;” provided that such a shipment achieves a minimum of 95 percent non-LMO content, and that such definition does not conflict with regulations of the importing country. (section 4. a. (ii))

This scientifically arbitrary 5% threshold does not at all reflect biological reality, nor does it accord with the most stringent regulations with which industry will comply at the international level.  Industry must meet a 0.9% threshold for approved varieties for import into the European Union.  There is a 0% threshold for unapproved varieties.

There is no provision in the Protocol of any such threshold for contamination of commodity trade. Under Art 18.2(a), Parties have two years after the entry into force to define the requirements for documentation for LMO-FFPs (food, feed and processing).  The signing parties are jumping the gun and deliberately circumventing the legitimate multilateral process to define those documentation requirements.
· b. Adventitious presence of LMOs in a non-LMO shipment should not be considered a trigger for the “may contain” documentation. (section 4 b.)

The accord fails to consider the likely situation where the shipment contains LMOs that are not yet authorized in either the country of export or import.  As mentioned above, such contamination is illegal in the European Union.  In the United States, many different maize varieties engineered to produce pharmaceuticals are being grown, yet because of US laws, these will never be officially ‘authorized.’  These include but are not limited to maize engineered to produce avidin, aprotinin, trypsin, dog gastric lipase, gp120, laccase, coat protein from transmissible gastroenteritis virus, C transcriptional activator, coat protein subunit from hepatitis B, protein from rabies virus, human serum albumin and hemoglobin.

The adventitious presence of pharmaceutical-producing maize in shipments of maize to Mexico is a very real potentiality.  It has serious long-term consequences for biological diversity in Mexico.  Many scientists have spoken out about the threat posed to diversity of using maize to produce pharmaceuticals and industrial chemicals, and specifically referred to the threat to Mexican maize diversity from pharmaceutical-producing maize.

This clause highlights exactly how this trilateral agreement violates the Protocol.  In no way can this agreement be considered to ‘not result in a lower level of protection than that provided by the Protocol,’ as required by Article 14 on Bilateral, Regional and Multilateral Agreements.

Neither a 5% threshold nor a blanket tolerance for adventitious presence have any basis at all in the biological realities of biosafety.  Such provisions are a clear indication of the complete disregard of biosafety of the three parties to the agreement, and pose a clear threat to Mexican maize diversity.

E. The trilateral will facilitate further contamination of Mexico maize

The trilateral agreement claims that “Mexico (as a Party), Canada and the United States (currently as non-Parties) affirm that exporters and importers trading commodities with documentation according to these provisions have fulfilled both the objectives and the current requirements of Article 18.2(a) of the CPB.”

Article 24 (Non-Parties) mandates that “transboundary movements of living modified organisms between Parties and non-Parties shall be consistent with the objective of this Protocol.”  The objective of the Protocol (Article 1) is:

…to contribute to ensuring an adequate level of protection in the field of the safe transfer, handling and use of living modified organisms resulting from modern biotechnology that may have adverse effects on the conservation and sustainable use of biological diversity…

Mexican maize is contaminated now.  The contamination derives from the huge amount of annual maize imports from the US into Mexico.  Without a ban on imports of GE maize, contamination of Mexican maize varieties will continue.  The “may contain” claim will not facilitate such protective measures and as such, this trilateral accord can only serve instead to facilitate further contamination of the Mexican maize diversity.

It is simply not possible to argue that allowing a 5% threshold of contamination of non-LMO shipments, and ignoring potential adventitious contamination, leads to an adequate level of protection of biological diversity.  On the contrary, these provisions will ensure that Mexican maize continues to be contaminated by imports of maize from the United States, including with unapproved varieties.  There is absolutely no mechanism elaborated in this trilateral accord for the protection of Mexican maize diversity from serious long-term contamination, including contamination from pharmaceutical-producing varieties.

F. No requirement for scientific follow-up 

The trilateral agreement states that “the Participants hereby intend to maintain a continuous exchange of scientific information and to address issues on agricultural biotechnology that may arise among the three nations utilizing the expertise of scientific personnel. The Participants will elaborate on the subjects and mechanisms for information exchange.” (emphasis added).

The vague language used in this paragraph illustrates how weak the trilateral agreement is on the scientific follow-up and the deep lack of commitment to biosafety in general.  There is only an “intent” (i.e., no requirement) to merely “exchange scientific information” and to “address issues”.  In addition, the signing parties to this trilateral agreement seem to refuse to acknowledge that Mexico maize has already been contaminated, that is, that there are immediate biosafety concerns that must be addressed and not just “issues on agricultural biotechnology that may arise”.  Finally, there is not even a clear timetable, process and deadline for the signing parties to “elaborate on the subjects and mechanisms for information exchange”.  

G. A permanent agreement?

The trilateral agreement states that “this document will have effect for a period of two years, starting at the date of its signature. It can remain in effects beyond two years with mutual consent of all Participants.”  Although it is presented as a temporarily agreement, there is the possibility that it will last longer than two years.  The trilateral agreement will mean that Mexico maize will likely continue to be contaminated for the next two years at least, despite the fact that the Protocol came into force in September 2003.

H. Conclusion.

The trilateral agreement would have not prevented the genetic contamination already experienced by Mexico.  The trilateral agreement will only legitimize past, current and future genetic contamination.  Implementation of the trilateral agreement by Mexico, a Party to the Protocol, will constitute a clear case of non-compliance through non-fulfillment of Protocol obligations, in particular Articles 14.1, 16.3, and in cases of reexport of imported LMOs, Article 17.1.

Why should the meeting of the Parties be concerned by such agreements?

The trilateral agreement is based on the model agreement that the Miami+ Group is forcing on to other countries/Parties to the Protocol.  The MOP should be concerned because: 

1. The model agreement entrenches the current minimalist requirement (“may contain”) of Art. 18 with the obvious intention to continue the business-as-usual in LMOs (FFP) trade, while ignoring the basic biological fact that LMO-FFPs can and do end up being disseminated in the environment and can threaten biodiversity and biosafety.  Importing countries have the right to obtain more complete information about LMO-FFPs.  The “may contain” language is not sufficient for taking an informed decision on whether to allow entry of a shipment of LMO-FFPs.  This is why Parties have agreed to give themselves two years to come up with more detailed documentation requirements.

2.  The model agreement even excludes the minimalist “may contain” requirement for “shipments for which the exporting country does not have in commerce any LMO of that species”.  However, the exporting country may have large areas in cultivation of LMO in the same species that are not officially commercialised.  In addition a non-LMO shipment could contain residue from previous shipments that may contain LMOs from another species and/or from another countries or while in transit in a third party country.  Therefore, every importing country that might be re-exporting LMO-FFPs should have the right to full information at the point of importation to order to avoid contamination to a third party.

3. In addition, such agreement preempts discussion among Parties in particular about the possible threshold for the presence of LMOs in shipment.  The Miami+ Group has already decided to implement a 5% contamination threshold in shipments.  Therefore it undermines the ability of Parties to negotiate a threshold based on genuine biosafety concerns, rather than what might suit the grain industry.  Commodity trade should not be used as a Trojan horse for genetic contamination.

4. The Miami+ Group intends to expand the scope of bilateral agreements to issues of transit, unintentional transboundary movement, illegal transboundary movement, compliance, trade with non-Parties, consensus decisions, and possibly more.

Greenpeace demands

For all these reasons, Greenpeace demands that the first meeting of the Parties explicitly: 
· urges GE crop exporting countries to put an immediate end to bilateral and regional agreements (like the trilateral agreement between the US, Canada and Mexico) that undermine current negotiations under the Protocol on the implementation of Article 18; 

· urges non-Parties to refrain from negotiating any agreements that interfere with ongoing negotiations within the legitimate multilateral forum provided by the COP-MOP;

· urges all Parties to reject such agreements that are counter to the objective of the Protocol and its substantive provisions, and counter to the spirit of the ongoing intergovernmental negotiating processes in the COP-MOP;

· reaffirms the individual sovereign rights of all Parties to refuse imports, transit and environmental releases of any LMOs (including LMO-FFPs), as well as the collective right of the international community to call for a moratorium on transboundary movements of any LMOs.
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� The original Miami Group included the US, Argentina , Canada, Australia, Chile, and Uruguay.  New-Zealand and Brazil have now joined it to form the Miami+ group.


� Art. 14, Bilateral, regional and multilateral agreements and arrangements. 1. Parties may enter into bilateral, regional and multilateral agreements and arrangements regarding intentional transboundary movement of LMOs, consistent with the objectives of this Protocol and provided that such agreements and arrangements do not result in a lower level of protection than that provided for by the Protocol. 2. The Parties shall inform each other, through the Biosafety Clearing-house of any such bilateral, regional and multilateral agreements and arrangements that they have entered into before or after the date of entry into force of this Protocol. 3 The provisions of this Protocol shall not affect international transboundary movement that take place pursuant to such agreement and arrangements as between the parties to those agreements or arrangements. 4. Any Party may determine that its domestic regulations shall apply with respect to specific imports to it and shall notify the BCH of its decision.


� Article 24, Non-Parties. 1 Transboundary movements of LMOs between Parties and non-Parties shall be consistent with the objective of this Protocol. The Parties may enter into bilateral, regional and multilateral agreements and arragements with non-Parties regarding such transboundary movements. 2 The Parties shall encourage non-Parties to adhere to this Protocol and to contribute appropriate information to the BCH on LMOs released in. or moved into or out of, areas within their national jurisdictions.


� AU-STRC Inter-African expert committee workshop on biodiversity, biotechnology and biosafety, Republic of Benin, 12-16 January 2004.


� Internal report of the Canada government, Second Meeting of Exporting Countries on the Biosafety Protocol, Buenos Aires, Argentina June 12-13, 2003’ 6 pages. Also: US Dept. State memo from Ben Lilliston (02 June 2003), 3 pages.


� See copy of the trilateral agreement in the annex.


� BNA, ‘NAFTA Pact Limits Reporting Requirements for Biotechnology’, 20 January 2004, Mexico.


� On Dec 19, 2002, the National Institute of Ecology (INE) of Mexico released a study that confirmed the presence of transgenic organisms in native corn of Oaxaca (Sierra Juarez) and Puebla.  These results confirm the results published in the journal Nature in November of 2001 by the Mexican molecular biologist, Ignacio Chapela, of the University of California at Berkeley.  As GE corn is not authorized to grow in Mexico while FFP imports of GE corn are, it can be presumed that contamination occurred through the transboundary trade of GE corn originating from the US.  The NAFTA environmental commission is currently examining the case.














Annex:  Trilateral Agreement between United States, Canada and Mexico








Documentation Requirements for Living Modified Organisms for Food or Feed, or for Processing (LMO/FFP’s)





The purpose of this document is to articulate an understanding among the United States, Canada, and Mexico, hereinafter also referred to as the “Participants,” with respect to the documentation requirements of the Cartagena Protocol on Biosafety (CPB) pertaining to living modified organisms intended for direct use as food or feed, or for processing (LMO/FFP’s).  Specifically, the objective of this arrangement is to clarify documentation requirements such that they fulfill the objectives of the CPB without unnecessarily disrupting commodity trade.





The United States and Canada are not Parties to the CPB at this time.  However, Article 24 states that transboundary movements of living modified organisms between Parties and non-Parties shall be consistent with the objectives of the CPB, and that Parties and non-Parties may enter into arrangements, such as this, regarding such transboundary movements.  This arrangement also meets the requirements in Article 14 of the CPB to accommodate the eventuality of either the United States or Canada becoming a Party to the CPB.





Article 18.2(a) of the CPB states:





“Each Party shall take measures to require that documentation accompanying living modified organisms that are intended for direct use as food or feed, or for processing, clearly identifies that they “may contain” living modified organisms and are not intended for intentional introduction into the environment, as well as a contact point for further information.





“The Conference of the Parties serving as the meeting of the Parties to this Protocol shall take a decision on the detailed requirements for this purpose, including specification of their identity and any unique identification, no later than two years after the date of entry into force of this Protocol.”





Article 18.2(a) of the CPB will be implemented as follows:





1.	The “may contain” language, when included as per section 4 below, should appear on the commercial invoice as provided by the exporter.  The importer is responsible for receiving the invoice and maintaining it after entry.





2.	The “may contain” language, when included, should state:





“Cartagena Biosafety Protocol Provision:  This shipment may contain living modified organisms intended for direct use as food or feed, or for processing, that are not intended for intentional introduction into the environment.”





3.	The last exporter prior to the transboundary movement and the first importer after the transboundary movement are to be named on the invoice and are the contact points for further information.





4.	Applicability:





a.	The “may contain” documentation will be used for all transboundary movements of commodities intended for food or feed, or for processing, where an LMO of that commodity species is authorized in, or sold from, a country of export, except:





(i)	Shipments for which the exporting country does not have in commerce any LMO of that species; or


(ii)	When the exporter and importer have contractually defined a “non-LMO shipment;” provided, that such a shipment achieves a minimum of 95 percent non-LMO content, and that such definition does not conflict with regulations of the importing country.





b.	Adventitious presence of LMOs in a non-LMO shipment should not be considered a trigger for the “may contain” documentation.





Mexico (as a Party), Canada and the United States (currently as non-Parties) affirm that exporters and importers trading commodities with documentation according to these provisions have fulfilled both the objectives and the current requirements of Article 18.2(a) of the CPB.





The Participants hereby intend to maintain a continuous exchange of scientific information and to address issues on agricultural biotechnology that may arise among the three nations utilizing the expertise of scientific personnel.  The Participants will elaborate on the subjects and mechanisms for information exchange.





This arrangement does not affect a Participant’s decision on the import of LMO/FFPs under its domestic regulatory framework or according to a risk assessment, pursuant to Article 11 of the CPB.





Whenever in the judgment of a Participant issues of concern arise that would require further consultation on the interpretation or implementation of this document, including relevant decisions of the Meeting of Parties to the CPB, the Participants may jointly decide to make the necessary modifications and/or updates.








This document will have effect for a period of two years, starting at the date of its signature.  It can remain in effect beyond two years with mutual consent of all Participants.





Participant Signatures:


				          


Date: October 29, 2003                                                   


Victor Manuel Villalobos Arámbula


Coordinator of International Affairs


Office of the Secretary


Secretary of Agriculture, Livestock, Rural Development, Fisheries and Food of 


Mexico (SAGARPA)				





Date:  October 23, 2003                                           


J.B. Penn


Under Secretary


Farm and Foreign Agricultural Services


U.S. Department of Agriculture





Date:  October 20, 2003                                       


Andrew Marsland


Assistant Deputy Minister


Market and Industry Services Branch


Agriculture and Agri-Food Canada
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