
IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
Greenpeace, Inc.    *   
      
  Plaintiff   *  
 
v.      *  
 
The Dow Chemical Company, et al,   *  
 
  Defendants   *  
 
      * Case No. 1:10-CV-02037-RMC 
 
* * * * * * * * * * * * * 

DEFENDANT GEORGE FERRIS’S REPLY IN SUPPORT OF HIS MOTION FOR 
SUMMARY JUDGMENT 

 
 George Ferris submits the following Reply in Support of his Motion for Summary 

Judgment.  

I.  PROCEDURAL STATUS 

 On November 29, 2010, Greenpeace filed its Complaint in this matter.  On December 20, 

2010, Defendant George Ferris filed an answer. (Dkt. 13)   On February 18, 2011, Defendant 

Ferris filed a Motion for Summary Judgment on the basis that he did not work for Beckett Brown 

International, Inc. (“BBI”) during the time period alleged in the Complaint other than an one 

month overlap from July 13, 1998 until August 21, 2008, and that he never worked on any 

matters related to Greenpeace nor does he have any personal knowledge of BBI or its employees 

working on any matters related to Greenpeace.  (Dkt. 46)  

 On February 18, 2011, all of the corporate defendants in this case filed motions to 

dismiss all claims pled against them.  See Dkt. Nos. 48, 49, 54, 56.  The individual defendants 

George Ferris, Jay Bly, Timothy Ward, and Michael Mika also filed a combined Motion to 

Dismiss, which incorporated by reference the arguments, points and authority set forth in the 
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motions to dismiss filed by Defendant, Sasol North America, Inc. (“Sasol”) and Defendant, 

Ketchum. (Dkt. 57)   All of the Defendants have filed motions to stay discovery pending the 

resolution of the various motions to dismiss and Defendant Ferris’s Motion for Summary 

Judgment.   

 On March 31, 2011, the Court entered a Minute Order taking under advisement the 

Defendants' motions to stay. The Court ordered that the parties are to meet and confer and 

propose a mutual discovery plan in stages, and to submit the mutual discovery plan no later than 

April 21, 2011. The Court has scheduled a status conference on April 29, 2011 to discuss 

discovery and the motions to stay.  

 As set forth in his Memorandum in Support of Summary Judgment (“Memorandum”), 

Mr. Ferris left his employment with BBI on August 21, 1998 – one month after the date that the 

“facts” in the Complaint are alleged to have occurred.1 (Dkt. 46, Ferris Aff. Exhibit A, ¶ 3)  For 

the one month that his employment with BBI overlapped with the time period alleged in the 

Complaint, George Ferris has submitted an affidavit stating that he did not work on any matters 

related to Greenpeace, nor was he aware that BBI was performing any work relating to 

Greenpeace.  (Dkt. 46, Ferris Aff. Exhibit A, ¶ 10) 

II.  ARGUMENT 

 In response to Mr. Ferris’s Motion for Summary Judgment, Greenpeace alleges that the 

Court should deny Mr. Ferris’s Motion because his Statement of Facts was not filed as a separate 

pleading.  In an effort to generate a material dispute of fact, Greenpeace also attaches unsworn, 

unauthenticated documents that it contends are BBI’s records to support its claim that Mr. Ferris 

                                                   
1 While the Complaint contains vague references to 1998, the first specific reference to any 
actual date concerning Mr. Ferris is July 13, 1998, which is one month before he ceased his 
employment.  (Compl. ¶ 26).   
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worked on Greenpeace matters.  As set forth more fully herein, as part of his Motion for 

Summary Judgment, Mr. Ferris has submitted a statement of facts that complies in all material 

respects with Local Rule 7(h). Mr. Ferris further submits that the unsworn, unauthenticated 

documents attached to Greenpeace’s Response should not be considered by the Court.    To the 

extent that the Court considers these unauthenticated, unsworn documents in connection with 

this Motion, Mr. Ferris submits that they do not create any dispute of material fact that Mr. Ferris 

was not employed by BBI after August 21, 2008.  Nor do the unauthenticated documents create a 

material factual dispute that would enable Greenpeace to establish the essential elements of its 

case against this Defendant.  Moreover, in the event that the Court enters a discovery order in 

this case and determines that discovery is appropriate (a point not conceded by this Defendant), 

Defendant requests that the Court defer ruling on Mr. Ferris’s motion until such discovery is 

completed, which will confirm Mr. Ferris’s lack of involvement in the alleged activities 

portrayed in the Complaint.  

 A.   George Ferris’s Statement of Facts Set Forth in His Memorandum Comply  
  In All Material Respects With Local Rule 7(h).  
 
 In an effort to defeat Mr. Ferris’s Motion to Summary Judgment, Greenpeace contends 

that Defendant Ferris has not complied with Local Rule 7(h) by filing a separate statement of 

material facts.  Contrary to Greenpeace’s characterizations set forth in its Response, Defendant 

Ferris’s Memorandum in Support of his Motion for Summary Judgment (Dkt. 46) did, in fact, 

include a “statement of material facts”, which was clearly titled “II STATEMENT OF 

MATERIAL FACTS”.   That section of the Memorandum complied with the requirements of 

Local Rule 7(h) by including a “statement of material facts as to which the moving party 

contends there is no genuine issue, which shall include references to the parts of the record relied 
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on to support the statement”. Local Rule 7(h).2  In Defendant’s Statement of Material Facts 

section, Defendant isolated the facts that Defendant submits are material, identifying the 

particular parts of the record upon which he relies, namely, his affidavit, which is based upon 

Mr. Ferris’s personal knowledge, and which sets forth facts which would be admissible in 

evidence in conformance with Fed. R. Civ. P. 56(c)(4).   To deny Mr. Ferris’s Motion for 

Summary Judgment, as Greenpeace argues, simply because Mr. Ferris’s Statement of Facts was 

not filed as a separate document, but was instead clearly titled and outlined in his Memorandum 

with concise references to the record, would be to elevate form over substance and would be 

unjust under the circumstances.  See eg. Gardels v. Central Intelligence Agency, 637 F. 2d 770, 

773 (U.S. App. D.C. 1980) (noting that a district court in its discretion, may consider a motion 

for summary judgment even in the absence of a proper Rule 1-9(h) statement); Johnson v. 

American General Insurance Company, 296 F. Supp. 802, 805, n. 4 (D. D.C. 1969) (Court 

considered a motion for summary judgment where no Rule 9(h) statement was even filed).   

 At the most, if Plaintiff’s innuendo is accepted, Mr. Ferris only worked for BBI for a 

period of one month during the time frame described in the Complaint, some 12 years ago. Mr. 

Ferris has submitted an affidavit stating that he did not work on any matters relating to 

Greenpeace, and that he has no personal knowledge whatsoever of the allegations set forth in the 

Complaint. (Dkt. 46, Ferris Aff, Exhibit A)   In fact, Mr. Ferris respectfully submits that a denial 

of his Motion for Summary Judgment because his “Statement of Material Facts” was not filed as 

a separate pleading would be particularly egregious where the Plaintiff’s so-called “Statement of 

Facts” (Dkt. 68-1) is nothing more than a regurgitation of the vague and generalized allegations 

                                                   
2 Defendant respectfully submits that his Statement of Material Facts (Dkt. 46, p. 5) complied in 
all material respects to Local Rule 7(h), which the exception that it was not filed as a separate 
pleading.   

4 
 

Case 1:10-cv-02037-RMC   Document 75    Filed 04/08/11   Page 4 of 10



from the Complaint, citing only to the Complaint as authority for these so-called “facts”, and the 

only documentation presented by Greenpeace to refute Mr. Ferris’s Motion are some 

unauthenticated documents, purportedly appearing to be time sheets or other “’records” of BBI.  

As set forth more fully below, Greenpeace has not properly authenticated these so-called records, 

which should not be considered by this Court on summary judgment.  For these reasons, 

Defendant Ferris submits that his Motion for Summary Judgment is properly before this Court 

and the merits of his position should be considered.  

 B.   Plaintiff’s “Documentary Evidence” of Mr. Ferris’s Employment With BBI  
  are Unsworn, Unauthenticated Documents, Which Should Not be Considered 
  on Summary Judgment.  
 
 In an effort to create a genuine dispute of material fact, Plaintiff has attached to its 

Response (Dkt. 67) unauthenticated documents consisting of some time sheets (Exhibits A-E), a 

typewritten “Action Report” allegedly written by Mr. Ferris (Exhibit F); and a resignation letter 

by which Mr. Ferris officially terminated his employment (Exhibit G).  While Plaintiff contends 

that it received these records from “one of BBI’s former principals”, Plaintiff has not submitted 

any affidavit from this “principal” to authenticate these so-called records. Defendant respectfully 

submits that these “documents” cannot be used to contradict his sworn affidavit and defeat his 

motion for summary judgment.  See Akers v. Liberty Mutual Group, 774 F. Supp. 2d 92, 97 (D. 

D.C. 2010) (“Unsworn, unauthenticated documents cannot be considered on a motion for 

summary judgment”); Stuart v. Gen. Motors Corp., 217 F. 3d 621, 636 (8th Cir. 2000) (stating 

that “[t]o be considered on summary judgment, documents must be authenticated by and attached 

to an affidavit made on personal knowledge setting forth such facts as would be admissible in 

evidence or a deposition that meets the requirements of [Rule] 56(e)” and that “[d]ocuments 

which do not meet those requirements cannot be considered.).   Accordingly, Defendant 
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respectfully submits that the Court should not consider these exhibits in connection with 

Defendant’s motion for summary judgment. 3    

 C.   To the Extent that the Court Considers Plaintiff’s Unauthenticated 
 Documents, at Best, the Documents Do Not Create a Dispute of 
 Material Fact that Mr. Ferris Did Not Work at BBI After August 21,  1998. 
 

 The first reference in the Complaint for activity alleged to have been taken by Mr. Ferris 

is July 13, 1998.  See Compl. ¶ 26.  Mr. Ferris has submitted an affidavit stating that he left 

BBI’s employment on August 21, 1998. (Dkt. 46, Ferris Aff, Exhibit A, ¶¶ 3-4)   In an attempt to 

create a dispute of material fact, Greenpeace attaches a purported “resignation letter” from Mr. 

Ferris dated September 14, 1998, whereby Greenpeace contends Mr. Ferris first gave his notice 

of departure (Dkt. 67-1, Exhibit G).  In fact, a careful reading of the letter confirms Mr. Ferris’s 

absence from BBI.  Paragraph 2 of Exhibit G reflects that Mr. Ferris was absent from the 

Company because he was on active duty with the United States military.  The resignation letter 

states that “My current active duty recall will terminate on September 25th, and I will be 

afforded three working days to complete a turnover of responsibilities and duties.  As of October 

                                                   
3 Defendant submits that the Court should not consider the unauthenticated “records” attached to 
Greenpeace’s response. In the event that the Court does, in fact, consider these exhibits, 
Defendant submits that they do not create a material dispute of fact sufficient to overcome 
summary judgment.  Reviewing these documents in the light most favorable to Greenpeace, the 
exhibits are speculative at best and do not support the outrageous claims made in the Complaint.  
In its Response, Greenpeace alleges that BBI’s internal project number for the “Greenpeace 
Project” was 125-006-98.  Greenpeace’s Response (Dkt. 67, p. 14).  Exhibit A, which 
Greenpeace contends is one of Mr. Ferris’s timesheets, does not identify any time related to that 
project number (Dkt. 67-1, Exhibit A).  As for the other time sheets, viewing the evidence in the 
light most favorable to Greenpeace, the most that they could possibly show is that a total of 5 
hours of Mr. Ferris’s time was attributed to 125-006-98 over three days (Dkt. 61-1, Exhibits B-
E).  Nor does Exhibit G support Greenpeace’s allegations (Dkt. 67-1).  That undated report, 
alleged by Greenpeace to be made by Mr. Ferris, is undated, does not refer to Greenpeace at all, 
and has a different BBI internal project number than the project number that Greenpeace 
contends was assigned by BBI to the purported “Greenpeace Project”.  While Mr. Ferris denies 
in his affidavits that he worked on any matters relating to Greenpeace, viewing these 
unauthenticated records in the light most favorable to Greenpeace, Greenpeace cannot establish 
the essential elements of its case against George Ferris based upon these records.   
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1, I will return to active duty military service assigned to the Defense Intelligence Agency.” 

(Dkt. 68-1, Exhibit G) (emphasis added).  

  As set forth in Mr. Ferris’s supplemental affidavit attached hereto as Exhibit “A”, prior 

to leaving the employment of BBI, Mr. Ferris was on naval reserve duty from July 16, 1998 until 

July 19, 1998, and on August 15 and 16, 1998.  (Ferris Supp. Aff. Ex. A, ¶ 3)   Mr. Ferris’s last 

day at work at BBI was August 21, 1998.  (Ferris Supp. Aff. Ex. A, ¶ 4)   Mr. Ferris did not 

receive any salary or compensation from BBI after August 21, 1998 (Ferris Supp. Aff. Ex. A, ¶ 

4)   He was on temporary active duty with the US military beginning on August 24, 1998, and 

was assigned to the United States Defense Intelligence Agency (“DIA”).  That assignment turned 

into permanent active duty on October 1st. (Ferris Supp. Aff. Ex. A, ¶¶ 6-7)  Mr. Ferris has 

attached to his affidavit true and correct copies of his order for duty issued by the Department of 

Navy confirming his dates of service. (Ferris Supp. Aff. ¶¶ 6-7)   Mr. Ferris never returned to 

BBI after August 21st, except to drop off a reimbursement check for a health insurance payment.  

(Ferris Supp. Aff. Ex. A ¶ 10).   

 The “resignation letter” attached as Exhibit G to Greenpeace’s Complaint does not, in 

fact, create a material fact as to when Mr. Ferris left the employment of BBI, and in fact, 

confirms his absence from the Company while he was on temporary active duty. Since there is 

no dispute of fact as to when Mr. Ferris departed from the Company, he respectfully requests that 

the Court grant summary judgment in his favor. 
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D. To The Extent that the Court Considers Plaintiff’s Unauthenticated 
Documents Attached to Its Response, Defendant Requests that the Court 
Defer Ruling on his Motion for Summary Judgment Until His Deposition can 
be Taken Pursuant to Rule 56(d) to Confirm Mr. Ferris’s Lack of 
Employment With the Company During the Time Period in Question, and 
his Lack of Involvement in any Greenpeace Related Matters.  

 

 Greenpeace has attached several unauthenticated documents in an attempt to create a 

material dispute of fact to contradict Mr. Ferris’s affidavit that he never worked on any 

Greenpeace related matters (Dkt. 67-1).  Greenpeace has requested discovery pursuant to Rule 

56(d) to enable it to “authenticate” the exhibits attached to the Complaint, to depose Mr. Ferris 

on his affidavit, and to obtain documents from Mr. Ferris concerning his employment with BBI 

and the matters outlined in the Complaint. See Affidavit of Victoria Nugent In Support of 

Plaintiff’s Application for Stay of its Opposition to Defendant George Ferris’s Motion for 

Summary Judgment (“Nugent Affidavit”) (Dkt. 68-3, ¶ 4.)   

 Defendant Ferris does not have any documents related to his employment with BBI some 

12+ years ago, other than some pay stubs and W-2’s issued by the Company for work performed 

prior to August of 1998.  (Ferris Supp. Aff. Ex. A ¶ 11)   Moreover, since Defendant did not 

work on any Greenpeace matters, has no personal knowledge of such matters, and because he 

ceased his employment with BBI in August, 1998 – approximately one month after the 

commencement of the various actions alleged in the Complaint -- there are no documents for him 

to produce in discovery of this matter.  

 For the reasons asserted by the Defendants in their motions to dismiss and motions to 

stay discovery, Defendants do not believe that discovery should commence until the resolution of 

the various motions to dismiss, including Mr. Ferris’s Motion for Summary Judgment.  

However, in the event that the Court enters an order for discovery in this matter, and to the extent 
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that the Court determines that additional discovery such as Mr. Ferris’s deposition is appropriate 

under Rule 56(d) to confirm the facts set forth in his affidavits (a point which is not conceded by 

Mr. Ferris), Mr. Ferris respectfully requests that the Court defer consideration of his motion for 

summary judgment until after his deposition is available.  

 WHEREFORE, Defendant George Ferris respectfully requests that this Honorable Court 

enter summary judgment in his favor and against the Plaintiff on all counts; or alternatively, 

defer its ruling on the Motion for Summary Judgment in accordance with Rule 56(d) until 

discovery can be completed, and enter such other and further relief as justice requires. 

 
       Respectfully submitted, 
         /s/ 
       __________________________________ 
       Roy B. Cowdrey, Jr. 
       David R. Thompson 
       Brynja M. Booth 
       COWDREY THOMPSON, 
       A Professional Corporation 
       130 North Washington Street 
       Post Office Box 1747 
       Easton, Maryland 21601 
       Telephone: (410) 822-6800 
       Facsimile: (410) 820-6586 
        
         /s/ 
       __________________________________ 
       W. Scott Sonntag 
       Federal Bar No. 296889 

  Maryland Trade Center III 
  7501 Greenway Center Drive, Suite 460 
  Greenbelt, Maryland 20770 
  Telephone:  (410) 982-1254 

 
CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the foregoing Defendant, George Ferris’s Reply in Support 
of his Motion for Summary Judgment was filed and served this 8th day of April, 2011, 
electronically by the U. S. District Court for the District of Columbia Electronic Document 
Filing System (ECF) and/or mailed, postage prepaid, to the following persons on record. 
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Attorneys for Greenpeace, Inc.  
 
Victoria S. Nugent 
Emmy L. Levens 
Kit A. Pierson 
Robert Cacace, Jr. 
COHEN, MILSTEIN, HAUSFELD & 
TOLL, P.L.L.C. 
1100 New York Avenue, NW 
Suite 500 
Washington, DC 20005-3934 
 
Attorneys for Dow Chemical Company 
 
Michael J. Lyle 
David J. Lender 
James W. Quinn 
Jennifer M. Oliver 
Steven A. Tyrrell 
Weil, Gotshal & Manges, LLP 
1300 I Street, NW 
Suite 900 
Washington, DC 20005 
 
Attorneys for Sasol North America, Inc.  
 
John M. Simpson 
Matthew H. Kirtland 
Michelle C. Pardo 
Richard C. Smith 
Kimberly S. Walker 
Fulbright & Janworski, LLP 
801 Pennsylvania Avenue, NW 
Washington, DC 20004-2623  
 
 
 
 
 
 
 
 
 
 
 

Attorneys for Dezenhall Resources, Ltd.  
 
Dana E. Hill 
Thomas A. Clare 
Kirkland & Ellis, LLP 
655 15th Street, NW 
Washington DC, 20005 
 
Attorneys for Ketchum, Inc.  
 
Abid Riaz Qureshi 
Roger Steven Goldman 
Latham & Watkins 
555 11th Street, NW 
Suite 1000 
Washington  DC, 20004-1304 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  /s/  
_________________________________ 
Brynja M. Booth 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
Greenpeace, Inc.    *   
      
  Plaintiff   *  
 
v.      *  
 
The Dow Chemical Company, et al,   *  
 
  Defendants   *  
 
      * Case No. 1:10-CV-02037-RMC 
 
* * * * * * * * * * * * * 

SUPPLEMENTAL AFFIDAVIT OF GEORGE FERRIS 
 
1. I am over the age of 18 years, have personal knowledge of the matters contained herein, 
and I am competent to be a witness. 
 
2. I am a 1983 graduate of the United States Naval Academy. 
 
3. Prior to leaving the employment of Beckett Brown, International (“BBI”), I was on Naval 
Reserve duty from July 16 through July 19, 1998, and on August 15 and 16, 1998.   Attached as 
Exhibit “1” is a true and correct copy of my Naval Reserve Earnings Statement for that period 
which reflect my military pay for service on those days.   
 
4. My last day of work at Brown International, Inc. (“BBI”) was August 21, 1998.  I neither 
worked for BBI, nor did I receive any compensation or salary from BBI after August 21, 1998.  
 
5. On August 24, 1998, I commenced my employment with my current employer, the 
United States Defense Intelligence Agency (“DIA”), where I have continued to be employed 
since August 24, 1998.   
 
6. From August 24, 1998 until September 25, 1998, I was on temporary active duty with the 
United States Navy, but was assigned to the DIA in Washington D.C.  Attached as Exhibit “2” is 
a true and correct copy of my Order for Duty, issued by the Department of the Navy, which 
ordered me to report for temporary active duty August 24, 1998 through September 24, 1998, as 
well as my fitness report confirming my period of temporary active duty from August 24, 1998 
until September 25, 1998.   
 
7. After the temporary active duty concluded on September 24, 1998, on October 1, 1998, 
my permanent active duty commenced with the DIA.  I have continued to work for the DIA since 
that time.  
 

Exhibit A
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