
Why is the European Commission in breach of EU law in the Pioneer GM maize 1507 case?  

The General Court of the EU has recently published two rulings concerning genetically modified (GM) 
crops:  

• 26 September 2013 - Case T-164/10 (Pioneer GM maize 1507)  
• 13 December 2013 - Case T-240/10 (BASF GM potato Amflora) 

A legal analysis of these rulings demonstrates that the European Commission breached EU law when, 
on 6 November 2013, it decided to send directly to the Council of Ministers an amended proposal to 
authorise the cultivation of GM maize 1507, instead of sending it back to the regulatory committee.  

Analysis of the Court’s rulings 

1. Effects of the Court’s rulings on GM maize 1507 

The European Commission claims that the General Court ruling on Pioneer GM maize 1507 forces the 
Commission to submit to the Council of Ministers the (amended) proposal to authorise GM maize 
1507. However, the Court ruling on GM maize 1507 only declares that, on 1 March 2010, the 
European Commission had failed to act, since it should have sent the authorisation proposal on GM 
maize 1507 to the Council without undue delay.  

However, in the Pioneer case the General Court did not order the Commission to propose or adopt a 
decision on the GM crop at stake. 

This is consistent with the long-standing jurisprudence of the Court of Justice on the legal effects of 
rulings on ‘failures to act’ on the part of EU institutions. In accordance with such a case law, the Court 
can only declare that, by not adopting specific provisions, the institution at stake has infringed the 
Treaty (Camar and Tico v. Commission and Council, Joined cases T-79/96, T-260/97 and T-117/98, 
paragraph 67). But it is the institution at stake (in this case the Commission) that has the obligation to 
end the failure to act, and it has the exclusive responsibility of deciding what measure must be 
adopted to comply with the ruling.  

It is essential to stress that any measure adopted to end the failure to act must be compliant not only 
with the ruling but also with all the existing Treaty and legislative provisions. These include the 
procedural rules that the Commission must follow in the adoption of implementing acts as part of the 
“Comitology” procedure, whose violation can determine the invalidity of such acts.  

As clarified in more details below, in the Amflora ruling the General Court clarified the obligations of 
the European Commission in the regulatory procedure for the authorisation of GM crops. In particular 
the Court stressed that if the Commission, after having submitted a GM authorisation proposal to the 
vote of the regulatory committee, amends such an authorisation and requires new EFSA scientific 
opinions, it cannot send the amended proposal directly to the Council but it has to submit again it to 
the competent regulatory committee.  

 

2. Developments in the regulatory procedure on GM maize 1057 

As a matter of fact, during the course of the risk assessment of GM maize 1507, and in particular from 
October 2011 onwards, EFSA has released a number of scientific opinions highlighting the impact that 
the deliberate release of 1507 could have on certain butterflies, moths and other beneficial insects. 
While it is correct to say that in the Pioneer case the Court found the European Commission in breach 
of EU law in March 2010, it cannot be argued that the Commission should knowingly adopt, in 2013, a 
decision for authorisation of a GM maize which is in breach of essential procedural rules (as clarified 
by the General Court in the Amflora ruling presented below).  

It would be absurd to claim that the Court would propose an invalid act (sending an amended proposal 
directly to Council) as a sound remedy to a previous failure. Such considerations drawn from the Court 
ruling are confirmed and strengthened by a more recent ruling by the General Court (Republic of 
Hungary v European Commission, T-240/10), published on 13 December 2013, the ‘Amflora ruling’. 

 



 

3. Implications of the Amflora ruling on the GM Maize 1507 case 

In the Amflora ruling the General Court concludes that the Commission “violated its procedural 
obligations under Article 5 of Decision 1999/468 [comitology rules] as well as the provisions of 
Directive 2001/18 [on the deliberate release of GM crops]“ and annulled the Commission authorization 
of the GM potato Amflora.  

According to the Court, the Commission, after having amended the proposal to authorise the Amflora 
potato, should have re-submitted such an amended proposal to the regulatory committees since that 
proposal was based on the assessment of new elements (EFSA scientific opinions) that those 
committees had not been allowed to consider. 

As shown below, the legal argumentations presented by the Court in the Amflora ruling are perfectly 
applicable to the authorization process of GM maize 1507, given the parallelism between the decision-
making process followed by the Commission in both the Amflora and the GM maize 1507. In the 1507 
case, as in the case of Amflora, the Commission held new scientific evidence (the EFSA scientific 
opinions) on which the relevant committees could not take a position. 

The two cases can be considered identical as regards the legal issues considered. Therefore, the 
conclusions made by the Court in the Amflora case (annulment of the Commission authorisation of 
GM potato Amflora) would apply to the approval of Maize 1507, should the Commission omit to submit 
the new proposal to the competent committee. 

Therefore, in order to comply with the Amflora ruling, the Commission must withdraw the proposal to 
authorise GM maize 1507 submitted to the Council and send it back to the responsible committee of 
member states’ experts. 

In the Amflora case the Court annulled the authorization of the GM potato because the Commission 
failed to respect “the obligation to submit amended proposed decisions to the competent regulatory 
committees” (paragraph 87). In particular the Court stresses that “the Commission departed from the 
regulatory procedure prescribed in Article 5 of decision 1999/468” because it took the decision to 
authorize the GM potato Amflora “without allowing the competent committees to take a position neither 
on the [EFSA] opinion nor on the amended draft decisions” (paragraph 83). Such a situation is 
identical to that of GM maize 1507, where the Commission has decided not to allow the regulatory 
committee to express its opinion on three consecutive EFSA opinions nor it submitted to the regulatory 
committee the amended Commission proposal which has been presented directly to the Council.  

The Court stresses that, according to its case law, “non-compliance with procedural rules constitutes 
violation of substantial rules if, in case of compliance with procedural rules, the result of the procedure 
or the content of the measure adopted might have be substantially different” (paragraph 84). This is 
clearly the case both in the GM potato Amflora and GM maize 1507 cases where experts at the 
regulatory committee could have rejected or urged modifications to the proposed decision based on 
new EFSA’s scientific findings. 

On paragraph 80 the Court states that “measures proposed by the Commission should be adopted in 
accordance with the regulatory procedure, as established in Article 5 of Decision 1999/468. This 
procedure provides for the obligation for the Commission to submit draft measures to relevant 
regulatory committee.” It is essential to point out that the Court specifically refers to the obligation for 
the Commission to consult the competent regulatory committees, not just to involve the Council of 
Ministers. 

As the Court stressed in the Amflora case, the fact that “the enacting terms” [the articles] of the 
Commission proposals on Amflora are identical to those of the draft decisions initially submitted to the 
competent committees …”, does not allow the Commission to derogate from its obligations to consult 
the member states’ committees. In the Amflora case the Commission authorisation decisions were 
invalid simply because the scientific basis underpinning those amended decisions was different from 
the scientific basis of the previous authorisation proposals voted upon by the Regulatory Committee. 

The situation in the 1507 case is even clearer because the amended proposal presented to Council is 
not only based on new EFSA scientific findings but it is also formally different from the text voted upon 



by the committee. In particular the Commission introduced six new recitals, modified one recital and 
deleted another one. The Commission also modified two of the four articles of the decision and 
amended both Annexes.  

The differences between the Commission proposal voted by the committees on 25 February 2009 and 
the Commission decision submitted to Council on 7 November 2013 are listed in the table below. 

Differences between the 25 February 2009 Commission proposal to authorise 1507 and the 
draft decision submitted to the Council on 7 November 2013 

-‐ Recitals 3: Modified (reference to Commission Implementing Regulation (EU) No 365/2013) 
setting conditions for approval of the active substance glufosinate restricted to uses as herbicide 
for band or spot application. 

-‐ Recital 11: Deleted “In view of the opinion of EFSA, it is not necessary to establish specific 
conditions for the intended uses with regard to the handling or packaging of the product and the 
protection of particular ecosystems, environments or geographical areas.” 

-‐ Partial deletionof Recital 11 “The consent holder should be required to include labelling to inform 
potential users of 1507 maize seeds that they should not use glufosinate ammonium for weed 
control in any manner differing from conventional practice with maize not tolerant to glufosinate 
ammonium and that, under Directive 91/414/EEC, glufosinate herbicides must be used in 
accordance with the provisions of the relevant national authorisation.” 

-‐ New Recital 10: (new EFSA opinions)  
-‐ New Recital 11: (new EFSA opinions)  
-‐ New Recital 19: (new risk mitigating measures) 
-‐ New Recital 22: (new requirement of conducting post-marketing surveillance) 
-‐ New Recital 23: (monitoring study) 
-‐ Article 3: on Conditions for placing on the market, substantially amended  

o deleted “cultivated as any other maize that is not tolerant to glufosinate, subject to the 
following conditions” 

o deleted (f) “without prejudice to Directive 91/414/EEC the product shall not be used with 
glufosinate herbicides in any manner differing from conventional practice with maize not 
tolerant to glufosinate;”  

o Introduced new (g) on Minimising development of resistance in target pests and exposure 
of non-target insects to Bt-toxins 

-‐ Article 4: on Monitoring requirements,  
o New Comma 1, the monitoring plan must be modified in accordance with Annex I  
o New Comma 3(a), The consent-holder shall undertake ‘case-specific monitoring’ not just 

‘general surveilance’ as it was before 
-‐ Annex I on Monitoring amended 
-‐ Annex II on Content of the leaflet for operators amended  

o Deleted letter (d) “Guidance about the use of the product with herbicides including a 
reminder that the product shall not be used with glufosinate herbicides in any manner 
differing from conventional practice with maize not tolerant to glufosinate; and that, under 
Directive 91/414/EEC, glufosinate herbicides must be used in accordance with the 
provisions of the relevant national authorisation;”  

 
 

In both the Amflora and 1507 cases the new EFSA opinions, delivered to the Commission after the 
committees had voted, confirm previous EFSA opinions on the general safety of the GM crops. 
However, these EFSA opinions include new scientific information that member states experts in the 
relevant committee must be allowed to comment on. In the Amflora case the Court stresses the need 
for member states experts to be allowed to analyse the new scientific opinions, express comments 
and most importantly debate about the amended Commission proposals. This is essential in order to 
allow Ministers to take informed decisions in Council and duly fulfil their role as risk managers. In that 
respect the Court states that “if the Commission had complied with those rules, the result of the 
procedure or the content of the contested decisions could have been substantially different” 
(paragraph 84).  



In addition to that the Court stresses that “the votes on the previous drafts within the committees were 
very divided”. It is useful to point out that in the Amflora case the result of the committee vote on the 
authorization for cultivation were the following: 134 in favour, 109 against and 78 abstentions. In the 
1507 case the results of the vote of the member states committee was even more divided, with a clear 
majority of countries expressing their rejection to the Commission proposal and a higher number of 
countries undecided. The results were as follows: 91 in favour, 127 against and 95 abstentions. It is 
therefore evident that in the 1507 case the need for the regulatory committee to assess the new EFSA 
opinions and the amended Commission proposal is even more essential than in the Amflora case, 
since this could mean that “the result of the procedure or the content of the contested decisions 
could… [be] substantially different”.   

From an analysis of the General Court rulings presented above it is clear that the European 
Commission must withdraw the proposed authorisation of GM maize 1507 submitted to Council on 
November 7 and submit it to the competent regulatory committee made of member states experts.	  


