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1 Court presided over by three judges, authorized to try more serious cases.



Appeal court judges: Mr. PELLEGRIN, Mr. BEAUFRERE
CLERK: during deliberations Mrs. GOUGE,
At the time of verdict: Mrs. RIGAL

DELIBERATIONS: public audience on January 28th, 2003

JUDGMENT: after trial

Pronounced publicly by Mr. LACABARATS, President
Record signed by the latter and Mrs. RIGAL, chief clerk

Given the appeal lodged on July 16th 2002 by the GREENPEACE FRANCE
Association against the order pronounced on July 8th, 2002 by the president of
the Paris Tribunal de Grande Instance, which in particular prohibits the use by
the Association of ESSO trademarks, independently or in association with any
other term or expression, on its internet site, and given that the INTERNET FR
company, web site hosting service provider, intends, if necessary, to act
promptly to prevent access to the site;

Given the January 15th, 2003 conclusions in which the GREENPEACE FRANCE
Association requests that the Court overrule the order, that the Court say that
it has not counterfeited the ESSO trademarks, and in addition that the court
refer a prejudicial question concerning the interpretation of a Directive to the
European Community Court of Justice, that it dismiss all the ESSO company’s
requests, and condemn this company to pay the Association the sum of 15 000
euros in accordance with article 700 of the New Civil Procedure Code;

Given the December 26th, 2002 conclusions in which the ESSO Company
requests that the Court confirm the order relating to the measures taken,
receive the Company’s appeal on a point of law appeal, rule that GREENPEACE
FRANCE and INTERNET FR modify the Association’s site so that the ESSO
trademark imitation not appear, rule that the Association modify its site’s
source code to this effect, and condemn the Association to pay the sum of 15
000 euros in accordance with article 700 of the New Civil Procedure Code;

Considering that the ESSO company, bearer of denominative and semi-figurative
trademarks relative to this denomination, holds the reproduction of its
trademarks on the GREENPEACE FRANCE internet site, with the letters S of
ESSO replaced by symbols calling to mind the American dollar, against the
GREENPEACE FRANCE Association, the thus modified denomination appearing in
dependently or in association with the word STOP (“STOP ESSO”), that it has



instituted a counterfeiting lawsuit before the Paris Tribunal de Grande Instance
and consequently referred the matter to the President of this jurisdiction on
the basis of article L716-6 of the Intellectual Property Code, asserting that this
text’s application conditions are all satisfied, that the GREENPEACE Association
is imitating illicitly the trademarks belonging to ESSO under potentially
confusing conditions for the general public, that GREENPEACE should not avail
itself to any such parody;

Considering however that, whatever the value of the ESSO Company’s
argumentation and whatever the outcome of its counterfeiting lawsuit before
the judges, it is of the tribunal president’s responsibility, when faced with a
provisional suspension request to prevent the pursuit of the asserted
counterfeiting acts, to not only evaluate the seriousness of the lawsuit, but also
to determine if the dispute circumstances dictate the requested measures;

Considering that the constitutional freedom of expression principle implies that,
in accordance with its statutory goal, the GREENPEACE Association should be
able to, in its writings or on its internet site, denounce, as it considers
appropriate to the goal pursued, the environmental impacts and human health
risks caused by certain industrial activities; that although this freedom may not
be absolute, it can nonetheless only be subjected to the restrictions necessary
for the protection of third party rights;

Considering that, in this respect, it does not appear obvious that the ESSO
Company should be able to claim the application of article L713-3 of the
Intellectual Property Code usefully and seriously, since, through the
modifications made to the ESSO company trademarks and the accompanying
texts, the GREENPEACE Association demonstrates clearly its intention to
denounce the company’s activities; activities whose impact upon the environment
the Association criticizes, without misleading the public concerning the
communication author’s identity;

Considering moreover that the “ESSO” symbol is intended to illustrate the
information provided and the critical analysis developed in the Association’s
campaign, and although it refers to the defendant company’s trademark, clearly
it does not aim to promote the product or service commercialization of in favor
of GREENPEACE but on the contrary is intended to serve polemical purposes
with no connection to business affairs;

Considering, all hypotheses taken into account, that by its action GREENPEACE
should be at fault, having exceeded the limits of what is essential to the goal



pursued, and should prejudice the ESSO Company’s economic interests, the
incriminated actions can be the object of appropriate compensation at the
outcome of the procedure before the judges de fond and not impose the
provisional measures requested; the order should then be overruled, equity
dictating in other respects the application of article 700 of the New Civil
Procedure Code in favor of the appealing party;

ON THESE GROUNDS

Overrules the order and rules again:

Rejects the ESSO Company’s requests,

Condemns the ESSO Company to pay the GREENPEACE FRANCE Association the
sum of 2000 euros in accordance with article 700 of the New Civil Procedure
Code,

Orders the ESSO Company to pay costs,

The Clerk The President


