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To: Norwegian Ministry of Oil and Energy  
Amsterdam, 30 May 2014  

 
Dear Sir or Madam, 
 
Re: Complaint regarding temporary safety zone 
 
I am writing to set out Greenpeace International’s position in relation to the 500m safety zone 
purportedly declared by the Kingdom of Norway in the Exclusive Economic Zone of Spitsbergen 
near Bjørnøya on 29 May 2014 at 18:03, centred on the position 73°51'47.881"N 24°32'29.957"E, 
at the proposed drilling site of the Transocean Spitsbergen. 

The safety zone is not in conformity with international and Norwegian law for the reasons set out 
below. Enforcement of the safety zone against the Greenpeace ship MY Esperanza would 
constitute a breach of Article 58(1) of the UN Convention on the Law of the Sea (UNCLOS), 
which guarantees foreign vessels freedom of navigation in the Exclusive Economic Zone (EEZ), 
engaging the responsibility of Norway towards Greenpeace International and the vessel’s flag 
State, the Netherlands. 

1. A safety zone can only be established around artificial islands, installations and structures, 
not open water 

Article 60(3) UNCLOS permits a coastal State to establish artificial islands, installations and 
structures in its EEZ, provided that due notice is given and permanent means for giving warning 
of their presence are maintained. Once the artificial island, installation and structure has been 
established, a safety zone not exceeding 500m may be declared around it in accordance with 
Article 60(4) and (5).  

There is no indication that a safety zone may be established around objects other than artificial 
islands, installations and structures (such as a vessel) or in open sea, in anticipation of the future 
establishment of an offshore installation.  

Freedom of navigation in international waters is a core principle of international law, recognised 
since as far back as the 17

th
 century.

1
 Exceptions to this principle should accordingly be narrowly 

construed. In the absence of a clear basis in UNCLOS, it should be assumed that the creation of 
a safety zone in a place where no artificial island, installation or structure is present, as has 
occurred in this instance, is not permitted. 

We are aware that the Norwegian Petroleum law §9-4 envisages the creation of a safety zone 
prior to establishment of an offshore installation, but consider this provision to be contrary to 
UNCLOS and therefore inapplicable. 

2. Due notice must be given of the establishment of a safety zone 

Article 60(5) UNCLOS states that “due notice shall be given of the extent of safety zones.”  

This requirement is further confirmed in Resolution A.671(16) of the International Maritime 
Organization of 19 October 1989, on Safety Zones and Safety of Navigation around Offshore 
Installations and Structures. Article 1(1) states that where a coastal State “authorizes and 
regulates the operation and use of offshore installations and structures under its jurisdiction”, it 
shall “issue early Notices to Mariners by appropriate means” (emphasis added) concerning 
“the breadth of any safety zones established and the rules which apply therein".  

No definition is given of “due notice” or “early notice”. However, it is clear that a zone issued with 
immediate effect or with only a few days’ notice would not be considered to meet this 
requirement. 

                                                 

1
 The principle was formulated in Hugo Grotius’ celebrated work, Mare Liberum, published in 1609. 
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Article 60(5) UNCLOS and the IMO Resolution have been implemented in Norwegian law 
through Section 61 of the Regulations Relating To Health, Safety and the Environment in the 
Petroleum Activities and at Certain Onshore Facilities (The Framework Regulations), as laid 
down by Royal Decree of 12 February 2010.

2
 This section reads as follows: 

Section 61: Announcement of safety zones 

The operator shall ensure necessary public announcement well in advance of the 
establishment of a safety zone. Such announcements shall be published in 'Etterretninger 
for sjøfarende' ('Notifications to Seafarers') and fishery publications, and shall conform 
with procedures stipulated by the Ministry of Labour. 

Announcements shall contain information about the safety zone and the applicable 
prohibitions or restrictions. The zone's location, extent and duration, together with 
possible marking and other necessary information shall also be stated. 

Cancellation of a safety zone shall be announced in a corresponding manner. 

According to this section, public announcement of a safety zone must take place “well in 
advance”. The Guidelines regarding the framework regulations, adopted by the Ministry of 
Labour, the Ministry of the Environment and the Ministry of Health and Care Services, state as 
follows with regard to Section 61: 

Re Section 61: Announcement of safety zones 

Official publication of a safety zone shall, as a rule, be submitted to the Norwegian 
Hydrographic Service at least 30 days before the zone is established. The Norwegian 
Hydrographic Service will ensure official publication in ”Etterretninger for Sjøfarende" 
(Notifications to seafarers). (…) 

According to Norwegian practice, “due notice” is therefore considered to “as a rule” to be “at least 
30 days”. While this wording leaves some space for a shorter notice period in specific instances, 
it is clear that a safety zone would need to be announced quite long in advance and certainly not 
take immediate effect or enter into force after only a few days.  
The announcement of the temporary safety zone at issue does not state the time at which it 
enters into force. It is clear that if the zone was intended to have immediate effect or to enter into 
force in the next few days, the manner in which it has been announced is not in conformity with 
international and Norwegian law. 

3. A safety zone may not be established for purposes other than ensuring safety 

Under UNCLOS, a safety zone around an offshore installation may be established only where the 
purpose is genuinely to ensure safety. This is evident already from the ordinary meaning of 
“safety zone”, and is further confirmed by Article 60(4), which states that a zone may be 
established “to ensure the safety both of navigation and of the artificial islands, installations and 
structures”.   

In the present case it appears the primary purpose of the safety zone which has been declared 
ad hoc and without any notice is not to ensure safety, but rather to bring an early end to the 
peaceful protest being conducted by the MY Esperanza and enable the commencement of oil 
drilling in the area. The creation of the safety zone accordingly constitutes an abuse of rights 
which is expressly prohibited by Article 300 UNCLOS, which states: “States Parties shall fulfil in 
good faith the obligations assumed under this Convention and shall exercise the rights, 
jurisdiction and freedoms recognized in this Convention in a manner which would not constitute 
an abuse of right.” 

                                                 

2
 http://www.ptil.no/framework-hse/category403.html#_Toc357595283 
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4. Norway is obliged under the Treaty concerning the Archipelago of Spitsbergen of 9 February 
1920 to grant absolute equality to the MY Esperanza 

Both the Kingdom of Norway and the Kingdom of the Netherlands are parties to the 1920 
Spitsbergen Treaty. This treaty applies to the archipelago of Spitsbergen (Svalbard) as a whole, 
including Bear Island (Article 1). The position of our flag State, the Netherlands, is that the treaty 
regime is equally applicable to the continental shelf and exclusive economic zones surrounding 
the Spitsbergen archipelago.  

The waters in which the safety zone has been declared lie substantially closer to Bear Island than 
to the Norwegian mainland. While no formal delimitation has been agreed amongst the parties to 
the Spitsbergen Treaty, it is therefore reasonable to assume that these waters belong to the 
archipelago’s EEZ rather than that of the mainland. The treaty regime is therefore applicable. 

Article 3 of the Treaty states that “The nationals of all the High Contracting Parties shall have 
equal liberty of access and entry for any reason or object whatever to the waters, fjords and ports 
of [the archipelago]; subject to the observance of local laws and regulations, they may carry on 
there without impediment all maritime, industrial, mining and commercial operations on a footing 
of absolute equality.”  

It follows that the Esperanza has every right to access to the waters of this area and that Norway 
is legally bound to treat the vessel with “absolute equality” compared to Norwegian nationals. The 
establishment of a safety zone designed not to ensure safety, but to force the Esperanza to end 
its protest so that Norwegian nationals can engage in mining operations is not in accordance with 
Norway’s obligations under Article 3. 

Conclusion 

Enforcement of the purported safety zone against the Esperanza would place Norwegian 
authorities in breach of treaties between Norway and the Netherlands and would constitute a 
violation of domestic Norwegian law. I urge you to refrain from such actions and to ensure full 
respect for freedom of navigation in accordance with Article 58(1) UNCLOS, and freedom of 
expression and assembly as guaranteed by Articles 10 and 11 of the European Convention on 
Human Rights. 

In addition, I request you to suspend the decision to establish the safety zone until such time as 
you have decided in substance on this complaint (oppsettende virkning). 

With kind regards, 

 
 
Daniel Simons 
Legal Counsel Campaigns & Actions 
Mob: +31 6 2662 4225 
Email: daniel.simons@greenpeace.org 


