How heavy machinery used for illegal
gold mining threatens the survival of
Indigenous Peoples and our future
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Introduction

On 24 January 2023, the Brazilian government declared a medical emergency after
hundreds of Indigenous Yanomami children died from malnutrition.! The humanitarian
crisis in the Yanomami Indigenous Land has been a direct consequence of illegal
mining in the region — carried out by more than 20,000 individuals who invaded the
sacred territory of the Yanomami in pursuit of profits from the illegal extraction of gold
or diamonds.?

The Amazon rainforest is being poisoned by small-scale and often illegal gold
mining,® which Brazilians refer to as garimpo.* Garimpo is a highly visible and fast-
increasing threat to Indigenous territories and peoples, having grown nearly 500% in
Indigenous Lands over the last 12 years.® Besides contributing to the elevated level of
deforestation in the Brazilian Amazon, illegal gold mining devastates the environment
and livelihoods of Indigenous Peoples. Runoff into rivers and water contamination by
toxic mercury — direct consequences of this activity — pollute waterways, aggravate
multi-generational and often irreversible health problems, and fundamentally disrupt
traditional food sources.® Driven in large part by organized crime syndicates, illegal
mining is dividing Indigenous communities, bringing conflict and social disorder into
Indigenous Lands, and perpetuating high levels of violence in the Amazon.”

Heavy industrial machinery, such as hydraulic excavators, has played a key role in
accelerating destruction from illegal mining.? Aerial flyovers and satellite mapping
analysis carried out by Greenpeace Brazil between 2021 and 2023 found at least 176
hydraulic excavators in the three Indigenous Lands accounting for almost the entirety
of illegal mining in Indigenous Lands in the Brazilian Amazon.® In addition, these aerial
flyovers also found that HD Hyundai Construction Equipment’s excavators, produced
by its subsidiary Hyundai Construction Equipment Brasil, are apparently the favored
brand of heavy machinery used in the destruction of Indigenous Peoples’ Lands in the
Amazon rainforest.® Out of the 176 excavators within the Yanomami, Munduruku, and
Kayapo Indigenous Lands between 2021 and 2023, no less than 75 were produced by
the South Korean company.”

The three territories analyzed by this investigation account for more than 95% of the
area mined in all Indigenous Territories in the Amazon.” Illegal mining in Indigenous
Lands disrupts the way of life of these peoples and thus violates the right of these
populations to live according to their customs and traditions, as guaranteed in Brazil’s.
Constitution’s explicit provisions for Indigenous Peoples’ rights.®

Ending activities that harm the environment and public health and violate human rights
will require a new development pathway that addresses the underlying conditions

that allow for calamities like illegal mining. Such a new development model must
coexist with nature, respect the socio-territorial rights of the Indigenous Peoples and
Traditional or Local Communities, and address income inequality.

This report is more than an exposé; rather, it is a call to heavy machinery
manufacturers to become part of the solution and take measures that
prevent their equipment being used in illegal activities that yield repeated
violations of human rights
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In an overflight carried out in October 2021, Greenpeace Brazil found several mines operating illegally within the Munduruku
Indigenous Land.

Map 1 - 3 Indigenous Lands mapped in this study: Kayapd, Yanomami and Munduruku

Yanomami
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The epidemic of “Garimpo”™
illegal mining in the Amazon

i i ’ I’m 66 years old,
The Yanomami never died of hunger. 'm here, > years old,
‘ ‘ and when | was little, no one died of hunger. Now mining is killing

my people and also my Munduruku and Caiapé relatives.

When Indigenous People get sick, they can’t work [in the
fields] or hunting”*

Davi Kopenawa - Political leader,
shaman, and president of the
Hutukara Yanomami Association

Over the last 36 years, the area mined in Brazil has increased by 1,107%."* By 2021,
mining in Brazil had already degraded 212,504 hectares - an area equivalent to 3.5
times the area of the city of Seoul.” More than 90% of this destruction occurred in
the Amazon Biome.™®

In January 2023, incoming Brazilian President Luiz Inacio Lula da Silva (“Lula”),
accompanied by the Minister of Indigenous Peoples of Brazil, S6nia Guajajara, visited
the Yanomami Territory to witness firsthand the malnutrition impacting hundreds

of Yanomami.’® The visit elevated the global profile of the disastrous consequences
of garimpo and confirmed the many warnings issued over the last few years by

Graph 1 - Evolution of the mining area in Indigenous Lands
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organizations representing the Yanomami people as well as NGOs that work in the
defense and promotion of Indigenous Peoples’ rights.?®

In Brazil, the previous four years were marked by President Jair Bolsonaro’s political
agenda that openly defended garimpo.? Under his government, despite efforts by
NGOs, scientists, and leaders of social movements, Brazil was victim of excessive
greed for the natural resources present in the Indigenous Lands.??2 Bolsonaro radically
dismantled environmental and human rights protections, resulting in continual
violations of the rights of Indigenous Peoples.z

During Bolsonaro’s four years in power, 2019 to 2021, the average area degraded

by mining within Indigenous Lands was 202% greater compared to the average of
the previous ten years.?* According to research by Instituto Escolhas, 98% of the
gold originating from the surroundings of Indigenous Lands has high indications of
illegality.?® Instituto Escolas also calculated in 2021 that 52.8 tons of gold, or 54% of
Brazil’s gold production, had “serious indications of illegality.?6”

Bolsonaro’s rhetoric supported garimpo while admonishing Indigenous Peoples and

his government proposed policies that would legalize mining in Indigenous Lands such
as the notorious Federal Legislation PL 191/2020.2” PL 191/2020 flagrantly disrespects
the Brazilian Constitution’s explicit prohibition on mining in Indigenous Peoples’
lands.?® These rhetorical and political signals from Bolsonaro’s government gave

way to the rapid growth of illicit mining and threw Indigenous Peoples into the eye

of the hurricane.
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In March 2023, we flew over Kayapd Territory, in Para. Greenpeace Brazil found 88 excavators at work in an area where such
activities are prohibited.
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Indigenous Peoples in
the eye of the hurricane

Few win and many lose with the expansion of illegal mining. Among the few who
benefit from the destruction are the mining barons, some of whom have never set
foot in the mercury-contaminated mining pits.?® Between 2016 and 2020, mining in
the Yanomami territory increased by 3,350%.%° The increase and associated invasions
profoundly disrupted this Indigenous People’s way of life and led to hunger and
malnutrition amongst a considerable part of the 28,000 Yanomami, including some in
voluntary isolation.®

Together, Munduruku, Kayapd, and Yanomami Indigenous Lands contain 25,135
hectares of degradation from mining.?2 These Peoples are forced to live alongside
thousands of uninvited outsiders associated with illegal mining.*®* The 2022 Yanomami-
authored report, “Yanomami Under Attack,” detailed the brutal reality their villages and
communities confront as a result of this mass invasion.®*

In addition to disturbing people’s way of life, outsiders associated with illicit mining
have acted as transmission agents for various diseases, such as Malaria. Malaria thrives
in mining pits, as the activity produces still pools of water, the perfect condition for
malaria’s development cycle.®® In addition to the health threats of malaria, Indigenous
Peoples are exposed to high levels of mercury as mining uses the chemical in the gold
extraction process.*® Mercury emissions from mining end up accumulating in several
species of commonly consumed fish® for the diet not only of Indigenous Peoples but
also of a large part of the nearly thirty million Brazilians who live in the Amazon.3®

Indigenous lands with the Area mined until 2021

(in hectares)

largest mining areas within
their boundaries

Kayapo (PA) 11,542
Munduruku (PA) 4,743
Yanomami (RR/AM) 1,156

Despite the recognized risks, the Minamata Convention, the international agreement

to address the use and trade of mercury,® still allows the trade of this toxic chemical
for “artisanal scale gold mining,” including mercury for garimpo.*® The UN Special
Rapporteur on Toxics and Human Rights*, Marco Orellana, advocated an immediate ban
on the use of mercury*? because, in addition to contaminating the environment, the
use of mercury in garimpo is closely linked to repeated violations of human rights.*®
According to the United Nations Environment Program, small-scale gold mining is far
and away the largest source of mercury emissions, accounting for 28% of all global
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The death of rivers is one of the most serious consequences of illegal mining. This photo taken during a Greenpeace Brazil flyover
shows a river destroyed by mining in the Munduruku Territory.

emissions. Due in part to the expansion of gold mining in South America, the continent
is the source of more than half of all global mercury emissions.**

Tired of waiting for help, leaders of the Munduruku and Yanomami people sought
support from the Oswaldo Cruz Foundation, known by its abbreviation Fiocruz, a
leading Brazilian Health Research Institute. Fiocruz conducted a series of studies on
mercury contamination.*® In 2016, 92% of 239 people tested in the vicinity of sites with
mining activity in Yanomami territory had mercury concentrations in their bodies above
acceptable limits.*® In 2020, a study among the Munduruku showed that of 200 people
evaluated, almost 60% had mercury in their bodies above recommended limits.*” At
the time, reports found that four out of ten children under five years of age had high
concentrations of the metal.*®

The violence with which illegal mining has advanced into Indigenous Lands, and the
leniency with which the Bolsonaro government has dealt with the issue, is in direct
violation of several treaties to which Brazil is a signatory, including the Convention 169
of the International Labor Organization (ILO)*® and the UN Declaration on the Rights of
Indigenous Peoples.®® The Inter-American Commission on Human Rights, in 2020 had
requested Brazil to adopt the necessary measures to protect the rights to health, life,
and integrity of indigenous peoples Yanomami, Ye ' kwana, and Munduruku, went a step
forward.®” On May 22, 2022, the Commission elevated the issue to the Inter-American
Court of Human Rights due to the extreme gravity and urgency of the situation.5?

In 2016, 92% of

a population tested in
the vicinity of sites with
mining activity in the
Yanomami territory had
mercury levels above safe Wt SO
limits in their bodies By December 2022, 3
mining had impacted

Because of mining,

South America - 2o i $He

accounts today for 19793 R e
kilometers

53% of rivers in the

of global mercury Yanomami, Munduruku

emissions and Kayap® territories
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Biodiversity

Brazilian research institute Imazon has documented how the expansion of garimpo has
had consequences for the wildlife around the rivers.®® Individuals in mining operations
indiscriminately hunt monkeys, pacas, agoutis, armadillos, and capybaras, among
other animals. Several of these species feed on fruits and play essential roles in seed
dispersal and pollination.’* As the size of a given animal population decreases, these
ecological functions are compromised.®®

Besides the disruptive mercury pollution, mining also yields an influx of sediments
into rivers.’® These sediments increase turbidity and reduce the entry of sunlight into
the water.®’” The lack of sunlight significantly harms fish populations that depend

on sunlight to hunt prey.%® Sediments can also affect fish’s respiratory processes by
sticking to fish gills and interfering with gas exchange.®® Sediments also can disrupt
fish spawning when sediments pollute headwaters that are critical for some species’
spawning cycles.®°

The scale of this additional sediment is significant, given that, on average, for every

2 grams of gold, an average of 1 cubic meter of sediment is produced.®" In 2013 alone,
the State of Para produced 100 tons of gold,®? an estimated 50 billion cubic meters of
sediment, into the rivers.

In 2021, the Conservation Strategy Fund (CSF) developed a methodology to estimate
the economic value of impact from garimpo.®® The results showed that each kilo of
gold extracted yields 1 and 2 million Brazilian Reais in damages, mainly related to
human health.®* If one assumes that each kilo of gold yields 100,000 Brazilian Reais
of profit (30% of the market price of roughly 300,000 Brazilian Reais),*® the social cost
of gold is more than ten times greater than its private benefit of the few that profit
from garimpo.%®
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The Kayapo Indigenous Land is currently the Territory most impact by illegal mining in terms of area destroyed.
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The Need to stop
the machines

The first major cycle of mechanization of garimpo in the Brazilian Amazon occurred in
the 1980s, as gold prices increased steadily through the 1970s and mining had depleted
the richest surface deposits.®” Garimpo operations then began using water-pressure jet
hoses to expose deeper deposits.®® This mechanization doubled production and sped
up the rate of destruction from garimpo.®®

The depletion of secondary deposits and increasing gold prices around 2010 forced

a second cycle of mechanization that introduced the use of industrial hydraulic
excavators.” Despite their high cost, exceeding 700,000 Brazilian Reais, or 133,000 USD,
they have proven to be an excellent investment, as they perform in 24 hours the same
work that three men would take forty days.” Satellite images show that from 2010
onwards, there was an explosion of degradation from garimpo activity in the Amazon.”

With the depletion of more accessible mineral deposits, garimpo has shifted towards
areas with still-unmined mineral deposits.” In this way, men and machines went
deeper into Indigenous Peoples’ Lands and Protected Conservation Areas where
Brazilian Law prohibits garimpo.™

According to experts, an excavator
performs in 24 hours the same work that
three men would take about 40 days to
complete.”” Depending on the model, an
excavator can burn up to 5 thousand liters
of diesel monthly, emitting no less than

16 tons of CO,.

© Christian Braga/Greenpeace

Excavators are responsible in part for the rapid expansion of illegal mining in Indigenous Lands in recent years.
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The sale and maintenance of excavators in the main mining regions of the Amazon
represent an important and profitable branch of business - which, in turn, feeds on
the destruction of the forest and exerts enormous pressure on Indigenous Peoples’
lands. Preventing these machines from entering protected areas is an urgent task to
be undertaken by governments, manufacturers, and retailers. To do so would require
new measures to control the acquisition and use of this equipment. For example, the
Brazilian Public Prosecutor - Ministerio publico federal, has proposed a federal registry
capable of tracking the ownership and purchases of heavy machinery.™

In investigative flyovers evaluating the impacts produced by illegal mining on the
Yanomami, Munduruku, and Kayapé indigenous lands, Greenpeace Brazil confirmed the
presence of excavators operating in illegal mining within these territories. Among these
territories, Greenpeace Brazil identified excavators from brands Hyundai, LiuGong,
Caterpillar, Volvo, Sany, John Deere, Komatsu, Link Belt, XCMG, Case, and New Holland.
Hyundai-brand excavators are by far the most found amongst illegal mining in the
Munduruku and Kayapd Indigenous Lands.

The Yanomami Indigenous Land situation is no less serious despite excavators being
first recorded in the second half of 2022. Four excavators were registered at the end of
a clandestine road 150 kilometers long, close to Yanomami groups that live in voluntary
isolation.” Illegal mining operations are investing in road building in intact forests,
assumingly in order to bring excavators deeper into the Indigenous Lands. In building
such a road for excavators, illicit mining operations are putting at risk the ecological
balance necessary for these groups’ physical and cultural continuity.”

The Munduruku leaders, also in Para state, have reported excavators in their territory
since 2014.” Their reports coincided with the explosion of the illegally mined area
within their territory.t° Despite the operations carried out by Brazilian Environmental
Enforcement Agency IBAMA and Brazil’s Federal Police, excavators have continued to
appear.t’ Between 2021 and 2023, Greenpeace Brazil’s flyovers registered at least 32
excavators within Munduruku territory, with 53% of these being the Hyundai brand. The
March 2023 flyover found ten excavators in these lands, and 80% were from the South
Korean company.&?

The Kayapo Indigenous Land was found to have been most impacted by the use of
hydraulic excavators for mining. Greenpeace Brazil’s flyovers 2021 and 2023, detected
that out of a total of 176 excavators amongst these three Indigenous Lands, 140, or
79%, were in the Kayapd Indigenous Territory.2® In the March 2023 flyover over Kayapé
Indigenous Lands, Greenpeace Brazil witnessed 88 excavators operating, and 34 of
them or 38% were Hyundai.®

Public data show that the Brazilian Institute for the Environment and Renewable
Natural Resources (Ibama) has, over the last few years, found, seized, and disabled
dozens of hydraulic excavators in the Indigenous Lands of the Amazon. However, recent
numbers also show that despite the limited speeds of heavy machinery, excavators are
moved quickly over long distances.
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Indigenous Territory

Kayapo Munduruku Yanomami
Hyundai (Korea) 58 17
LiuGong (China) 23 2
Caterpillar (USA) 16 4
Volvo (Sweden) 9
Sany (China) 9 1
Link Belt (China) 7 3
John Deere (USA) 3 1
Komatsu (Japan) 3
XCMG (China) 5 2
YuChai (China) 3
CASE (USA) 1
New Holland (USA) 1
Fiat Allis (no longer produced) 1
Unidentified 4 3
Total on each Indigenous Lands 140 32 4
Total Overall 176

How heavy machinery used for illegal gold mining threatens
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Graph 2 - Number of excavators found by brand in the Kayapo,
Munduruku and Yanomami Indigenous Lands between 2021 and 2023,

according to Greenpeace monitoring
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Total overall: 176 Unidentified

In December 2022, Greenpeace Brazil
exposed the opening of an illegal
road inside the Yanomami Indigenous
Land. The illegal road, counting

its ramifications, is, as of today,
189-kilometers long and is being used
as access for the excavators to enter
the territory.

The Munduruku territory has about
of 700 kilometers of roads registered
within of its limits. They are used as
access points and connection
between several mining pits there.

© Valentina Ricardo

In December 2022, we denounced the construction of an illegal road inside the Yanomami Indigenous Land.
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From Seoul to the Amazon

HD Hyundai Construction Equipment is a subsidiary of Seoul-based HD Hyundai,

the ninth-largest South Korean conglomerate,® which owns 36 subsidiaries mainly
engaged in shipbuilding, heavy equipment, machinery, oil, and energy.®® Formerly
known as Hyundai Heavy Industries Group, it changed its name to HD Hyundai in 2022
in celebration of its 50th anniversary.?” On its website, it describes itself as a company
responsible for society and respected for customer satisfaction and sustainability.2®
HD Hyundai’s Environmental Management Declaration has among its objectives to
fulfill its social responsibilities as a sustainable global green company, which includes
compliance with national and international laws and regulations.®®

HD Hyundai Construction Equipment’s parent company HD Hyundai has adopted an
ESG vision centered on the “Future of the Ocean” and a slogan “Beyond Blue Forward
To Green.”®® HD Hyundai President and CEO Kisun Chung declared in an address

at CES 2023: “We have been putting unsustainable pressures on our environment

for too long. These crises are probably the last warning signs warning us about
irreversible degradation.”®' His speech affirmed HD Hyundai’s commitment to a more
sustainable future, emphasizing climate change’s devastating impacts.®? He also made
bold statements about the company’s commitments to combating climate change,
mitigating environmental impacts, and ethical management.®® Kisun Chung’s father,
Mongjoon Chung, is the sixth son of Hyundai’s founder and the largest shareholder of
HD Hyundai.** Mongjoon Chung is also a high-profile figure in Korean politics, elected
seven times as a Member of Parliament.®®* He was also a FIFA Vice President and
credited for securing South Korea’s role as a co-host for the 2002 FIFA World Cup
Korea/Japan.®®

HD Hyundai has 100% shares of an intermediary holding company, HD Hyundai
XiteSolution (known until recently as Hyundai Genuine)®’. HD Hyundai XiteSolution
effectively owns the largest share (36%) of HD Hyundai Construction Equipment, a
manufacturer specializing in construction and material handling equipment such as
excavators, wheel loaders, backhoe loaders, and skid steer loaders.®® HD Hyundai
Construction Equipment was established in 2017 when it was spun off from Hyundai
Heavy Industries.®® HD Hyundai Construction Equipment has local subsidiaries in Brazil,
China, Europe, India, Indonesia, and North America.’®®

In Brazil, the history of what is known today as Hyundai Construction Equipment Brasil
started twenty years ago when Hyundai-branded construction equipment was first
exported to Brazil in 2003.°' Soon after, in 2007, a new joint venture company, BMC
Hyundai, became the distributor for Hyundai-branded heavy machinery on Brazilian
soil.®2 BMC had been developed as a joint venture with HD Hyundai Construction
Equipment (at that time called Hyundai Heavy Industries).’®® According to the audit
reports of Hyundai Heavy Industries, Hyundai Heavy Industries terminated its Joint
Venture agreement and sold its share of BMC Hyundai to another company called BMC
Partners for 1.00 Brazilian Real in February 2018.° BMC Hyundai has an extensive sales
network and representatives, and today it is the largest distributor of heavy machinery
from the South Korean headquarters in Brazil.'®® On Brazilian Trade Board documents,
BMC Hyundai uses the same address as the Hyundai Construction Equipment Brasil
factory in Rio de Janeiro.”°®
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Hyundai Construction Equipment Brasil’s factory is located in Itatiaia, southern Rio
de Janeiro State.” The factory opened in 2013, and it is HD Hyundai Construction
Equipment’s first manufacturing unit outside Asia.°® This factory has reportedly begun
to increase production capacity from 3000 to 4000 heavy construction vehicles to
meet increasing demand in Brazil. Since 2018 demand for excavators in Brazil has
increased an average of 40% each year, according to the Brazilian heavy machinery
industry association ABIMAQ."*®

© Valentina Ricardo

In December 2022, Greenpeace Brazil exposed an illegal road that was serving as an access for excavators to the interior of
the Yanomami.
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More than just
a manufacturer

BMC Hyundai has sales representatives and several authorized resellers present
throughout Brazil."® Among these is the company BMG Comércio de Maquinas

EIRELI- (“BMG”)." When looking at the map of these resellers, it is possible to see a
pattern: BMG established dealerships and facilities in the vicinity of the three Indigenous
Lands that account for 95% of the Indigenous Lands impacted by illegal mining, which
are the focus of this report."? An executive from BMG in the city of Itaituba has stated in
interviews that he represents the Hyundai brand.™ Itaituba is a small city in Para State
in the heart of the Amazon with a population of approximately 100,000." It is known as
a hub for garimpo, and Itaituba’s municipal anthem features its nickname Cidade Pepita
or “Nugget city.”"®

100%

» HD HYUNDAI—l

2 HD B8%owmons
—l 36%

100%
A HYUNDAI
CONSTRUCTION EQUIPMENT
BRAZIL

HCE Brazil
purchased HHI Brazil
in December 2021

®BMC| AHYUNDAI

BMC Hyundai is the local HCE
machine distributors
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From production to distribution

HCE Brasil BMC Hyundai BMG Machinery
Machine excavator excavator
manufacturer distributor dealership

Map 2 - BMG Comércio de Maquinas Ltda. Hyundai Authorized Dealer locations
in relation to Indigenous Territories most impacted by illegal mining

Yanomami

Rekaina

Para

eltaituba
Amazonas

Ul

aca;eacanga =g
Ourilandia do Norte

e Location of the
BMG dealerships

eRedencgao -
in the Amazon

BMG, this authorized reseller, apparently takes pride in selling in its ability to furnish
garimpo clientele with the latest models of heavy machinery.™® In an interview given
to a local journalist, BMG’s representative stated that he had successfully “convinced
the Koreans” to invest in Itaituba, in garimpo, making them believe in the financial
abilities of informal mining operations to buy expensive heavy machinery made by
Hyundai Construction Equipment Brasil.” In this TV interview, BMG’s representative
outlined how his sales today were due to his anticipation of the expansion of mining
eight years prior™® BMG also offers what its representative described as a “simplified
line of credit” that makes it easier to purchase heavy machinery.™ In the same
interview, the representative of Hyundai Construction Equipment Brasil’s Authorized
Reseller stated that he stands in solidarity with the miners and that he is proud

of how he has publicly supported the “fight for the legalization of garimpo.”’?° In a
separate interview, the same representative also said that he admires then-President
Bolsonaro’s approach to mining.'”

THE EXCAVATORS
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Profiting while not
responding to authorities’
request for collaboration

In 2020, the Federal Public Prosecutor’s Office (MPF) - Attorney’s Office in Itaituba
initiated a civil inquiry™? to determine the responsibility of manufacturers and suppliers
of heavy machinery, given damages resulting from illegal mining in Indigenous Lands
and Protected Conservation Areas from the use of this equipment.'® In its report, MPF
describes that:

The mining activity has undergone a strong transformation in recent
years with the introduction of hydraulic excavators, machines with a
destruction power several times greater than the traditional methods
used in other times. Although it is not for exclusive use, it has been
directed towards fulfilling the demand of the illegal mining market in
the Amazon, with no effective use control measures being observed
by the companies responsible. In these terms, it becomes essential
to assign due responsibility to all actors that make up the chain of
illegal extraction of gold and other minerals, with a direct or indirect
contribution, including undoubtedly the companies that manufacture
heavy machinery, in view of the massive use of these for illicit purposes.’*

. . - L] . "
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Map 3 - Excavators in the Kayapé Indigenous Land
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The excavators were identified during flyovers in March 2023. Most
excavators are Hyundai’s (42.9%). There were 17 LiuGong excavators
(17.3%) and 10 Caterpillar excavators (10.2%). Volvo, Sany, John Deere,

R XCMG, Link-Belt, Komatsu, CASE, New Holland and Fiat Allis excavators
@ 54 excavators of different brands were also observed.

34 Hyundai excavators

In its investigation, MPF also requested information™® from the various brands
operating in Brazil. Among the clarifications requested are what measures companies
have adopted to inhibit the use of their machines in illegal activities; above all,

the mining in protected areas of the Amazon under special protection, such as the
possibility of installing technologies to avoid the use of machines in prohibited areas.™®
Only three of the six companies investigated responded — Hyundai Construction
Equipment Brasil did not respond to the Brazilian Public Prosecutor.”” Hyundai
Construction Equipment Brasil was reportedly also silent when Repérter Brasil asked

the company for clarification as part of the publication of the 2021 report How
excavator manufacturers fuel illegal mining in the Amazon.”'?
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Business and human
rights - protect, respect
and remedy

Companies are responsible for respecting Human Rights. This responsibility includes
preventing negative impacts on human rights from their actions, and they must provide
remedies for when negative impacts occur."?®

This responsibility was recognized by the United Nations (UN): in 2011, the UN Human
Rights Council approved, by consensus, the Guiding Principles on Business and Human
Rights, which recognize the “role of business as specialized organs of society that
perform specialized functions and that must comply with all applicable laws and
respect human rights.”’3°

These Guiding Principles apply to all States and companies, whether transnational

or otherwise, regardless of their size, sector, location, ownership, and structure.™ To
this end, companies must adopt due diligence in their business processes in terms of
Human Rights™? to actively identify, prevent, mitigate and account for and manage their
potential and actual negative impacts on Human Rights.™*?

In December 2021, HD Hyundai Construction Equipment confirmed'™* its adherence and
committed itself to implement UN principles in the United Nations Global Compact®®,
one of the world’s largest voluntary corporate accountability initiatives. By adhering to
the Global Compact, member companies undertake to implement ten principles in the
areas of human rights, labor, the environment, and the fight against corruption.’*®

Hiding excavators under trees is one of the tricks used to evade authorities.
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The responsibility of heavy
equipment manufacturers
under Brazilian law

Brazilian environmental legislation is clear that anyone who develops an economic
activity with possible impacts on the environment must guarantee environmental
preservation and will always be considered responsible for any damages related to
this activity.® This responsibility stems from the integral risk theory,*® which governs
Brazilian legislation on environmental damage.

Furthermore, If there is more than one cause of environmental damage - direct or
indirect — all parties responsible are jointly and severally responsible for repairing it.”*®
Brazil’s National Environmental Policies apply this framework in defining “polluter”:
“any natural or legal person, public or private, responsible, directly or indirectly, for
an activity that causes environmental degradation.”™° This definition may apply to HD
Hyundai Construction Equipment Brasil for its indirect role in causing environmental
degradation. Brazil’s Superior Court of Justice has determined that accountability
depends on the connection between the activity and environmental damage,
regardless of the action or omission of the person responsible, even if the cause of
the ecological damage is an element external to the activity.* Companies cannot
even claim nonliability due to “acts of God,” that is, events or situations that are
unpredictable or difficult to predict and avoid."?

Brazil’'s Superior Court of Justice states that this applies “to those who ‘do, [those]
who do ‘not do when they should, [those] who ‘let them do it, [those] who ‘do not
mind what they do, [those] who ‘finances for them to do it, and [those] who ‘benefits
when others do it”%

Based on these sets of rules, all the actors that make up the chain of illegal extraction
of gold and other minerals, with a direct or indirect contribution, must fulfill their
responsibilities — including, unquestionably, the companies that manufacture
machinery, central pieces in the increasing escalation of destruction and violation of
several fundamental rights.
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Major international treaties and voluntary commitments that are being violated

1. United Nations Declaration on the Rights of Indigenous Peoples

2. A Universal Declaration of Human Rights (UDHR), particularly the Resolution
HRC/48/1L.13 that recognizes the human right to a clean, healthy, and sustainable
environment™*

3. Under the UN Guiding Principles on Business and Human Rights and its due
diligence duties, Hyundai Construction Equipment is a signatory

4. United Nations Global Compact, a voluntary corporate accountability initiative in
which member companies undertake to implement the ten principles in the areas of
human rights, labor, the environment, and the fight against corruption, a voluntary
commitment made by Hyundai Construction Equipment in December 2021™*
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Indigenous Peoples demonstrate against illegal gold mining in Brasilia, the capital of Brazil, during the Free Land Camp in 2022.
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https://unicrio.org.br/docs/declaracao_direitos_povos_indigenas.pdf
https://www.ohchr.org/en/human-rights/universal-declaration/translations/portuguese?LangID=por
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/289/50/PDF/G2128950.pdf?OpenElement
https://brasil.un.org/pt-br/152415-longa-jornada-pelo-reconhecimento-do-meio-ambiente-saud%C3%A1vel-como-um-direito-humano
https://brasil.un.org/pt-br/152415-longa-jornada-pelo-reconhecimento-do-meio-ambiente-saud%C3%A1vel-como-um-direito-humano
https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf
https://www.business-humanrights.org/pt/temas-relevantes/devida-dilig%C3%AAncia-obrigat%C3%B3ria/
https://www.business-humanrights.org/pt/temas-relevantes/devida-dilig%C3%AAncia-obrigat%C3%B3ria/
https://www.pactoglobal.org.br/a-iniciativa
https://www.pactoglobal.org.br/10-principios
https://unglobalcompact.org/what-is-gc/participants/149579-Hyundai-Construction-Equipment-Co-LTD-
https://unglobalcompact.org/what-is-gc/participants/149579-Hyundai-Construction-Equipment-Co-LTD-
https://unglobalcompact.org/what-is-gc/participants/149579-Hyundai-Construction-Equipment-Co-LTD-

Hyundai has the
necessary technology

HD Hyundai Construction Equipment is able to prevent its equipment from operating in
prohibited locations by activating existing technologies that track excavators’ locations
in real-time*® HD Hyundai Construction Equipment and authorities could compare the
excavators’ locations against data sets of the perimeters of protected areas, such as
Indigenous Lands, whose coordinates are publicly accessible.”

Since 2008, HD Hyundai Construction Equipment has had a remote management
system called Hi Mate, which uses GPS to collect data about its machines, such

as service and maintenance data. From any computer or smartphone with internet
access.®® The users can locate their machines from digital maps and delimit

virtual borders for the equipment’s work area.*® The system helps, as HD Hyundai
Construction Equipment describes, generate information, plan maintenance, reduce
machine downtime and save time and money.*™® HD Hyundai Construction Equipment
could implement this technology in its machinery on a mandatory basis, incorporated
as a precondition to sales contracts. This technology would facilitate the Brazilian
government’s ability to track heavy machinery operating illegally in Indigenous Lands or
other protected areas and increase their ability to respond.

The technological possibilities to address this problem go even further: Brazilian
and international organizations and companies also joined together to develop an
initiative called Code of Conscience, open-source software that limits the use of
heavy machinery in Protected Areas.™ Once installed, the system detects when
machinery approaches the boundary of a protected area and sends an alert to the
driver.® If the driver continues advancing into a protected area, the machine can be
remotely disabled.®®
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Excavator manufacturers need to take responsibility for how their equipment is used.
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Resolving the problem

The crisis related to illegal mining must and can be overcome because it is not an
economic activity capable of coexisting with the preservation of nature required

to sustain humanity. The most durable solution for illegal mining would be a new
development pathway that addresses the conditions that attract the expansion of
illegal mining.®* Such an alternative development pathway would need to address
the 45% poverty rate and inequality that confront nearly 30 million Brazilians in the
Amazon while being grounded in the ecological limits of nature and respecting
human rights.'®

Until such systemic shifts occur, it is up to governments to immediately reverse the
cycle of expansion of illegal mining in the Amazon. The Brazilian government must
incorporate the diverse set of recommendations by Brazilian NGOs and scientists

into an integrated strategy against destructive mining.’®® Such a strategy would
address various dimensions of the complex problem, including Indigenous land rights,
perimeter defense, remediation, organized crime, prosecutorial standards, financiers,
and particularly the laundering of illegal gold into the global market.””

One concrete example of a proposed solution for illegal gold laundering is adopting a
digital gold tracking and monitoring system through safe and trustworthy records.”®® To
this end, some Brazilian NGOs have recommended using a technology known as DLT
(Distributed Ledger Technology).®™® DLT creates a verifiable database where users enter
blockchain-registered sales and shipment information.’®® Connecting these records in a
publicly accessible way would allow for control and transparency in the sector.®

The expansive and complex problem of mining in the Amazon needs to be confronted
with a comprehensive set of solutions. In the context of heavy machinery connected to
mining, the Brazilian government should employ protocols for traceability of machines
like excavators that prevent their use in illegal mining. Authorities should also
investigate and identify who is responsible for bringing excavators into illegal mining
operations. It should also prevent the use of public financing programs'™? that facilitate
the purchase of such machines for illegal mining. While public policy solutions take
time for development and implementation, companies like HD Hyundai Construction
Equipment have a critical role to play in removing its machines from the hands of
criminal mining operations. Taking these catalysts of destruction out of the equation
would significantly curb the speed of minings’ expansion. Such additional time is
necessary for comprehensive and durable solutions to be developed, resourced,

and deployed.
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Demands:
Hyundai Construction Equipment and its competitors MUST:

1. Withdraw business from high-risk areas until you can ensure machines
will not be used for destructive activities in Indigenous Lands,
Protected Areas, or High Conservation Value Ecosystems. This includes

a. Introduction of GPS-linked devices that disable the machines
from operating in Indigenous Peoples’ Lands, Protected Areas,
or High Conservation Value Ecosystems.

b. Develop a strong and consistent know your client (KYC) compliance
policy to monitor who is buying its machines and avoid selling
to individuals and entities involved in illegal and destructive
activities in Indigenous Lands, Protected Areas, or High
Conservation Value Ecosystems.

c. Stop selling, financing, or providing spare parts to individuals or
entities involved in destructive activities in Indigenous Lands,
Protected Areas, or High Conservation Value Ecosystems.

d. Identify where sold machines are operating and for what use.

e. Support policies that prevent the use of heavy machinery in
destructive activities in Indigenous Lands, Protected Areas,
or High Conservation Value Ecosystems

Restore ecosystems and pay remedies to Indigenous Peoples who have
suffered due to its business practices.
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