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L BACKGROUND

The Petitioners have filed the Petition before this Commission calling for
an inquiry into the responsibility of certain carbon-producing companies in
allegedly fueling climate change-induced extreme weather events that have
impacted the lives of Filipino nationals. The Petitioners have named around 50
companies as respondents in this case — the so-called “Carbon Majors,” including
Apache — alleging that they shoulder primary responsibility for climate change.

On 21 July 2016, the Honorable Commission issued its Order directing
the Petitioners to serve the Petition upon the Respondents and enjoining the
Respondents to submit their Comment or Answer within 45 days from receipt of
the Petition (the “Order”). A copy of the Petition was transmitted by the
Commission via courier (DHL) to Apache’s main office at 2000 Post Oak
Boulevard, Suite 100, Houston, Texas 77056-4400, USA. DHL delivered the
Petition to that address on 29 July 2016.

This letter constitutes Apache’s Ad Cautelam Comment pursuant to the
Order.

1I. THE HONORABLE COMMISSION HAS NOT ACQUIRED AND CANNOT
EXERCISE PERSONAL JURISDICTION OVER APACHE

Any compulsory process ordered by the Honorable Commission requires
that the party so being compelled fall within both its jurisdiction ratione materiae
(subject matter jurisdiction) and jurisdiction ratione personae (personal
Jjurisdiction). Reserving comment on the issue of the Commission’s subject matter
jurisdiction, in this case the Commission clearly lacks personal jurisdiction over
Apache, as it does not transact business in the Philippines within the meaning of
Philippine law. A foreign corporation is one which owes its existence to the laws
of another state, and generally, it has no legal existence within the state in which
it 1s foreign; and if a foreign corporation does not conduct any business in the
Philippines, there would be no reason for it to be subject to Philippine regulation.’

The Commission’s authority to compel persons to comply with its orders
emanates from its power to cite for contempt “in accordance with the Rules of
Court.”® In turn, for foreign private juridical entities, the Rules of Court’ allow

! Avon Insurance v. Court of Appeals, G.R. No. 97642, 29 August 1997.



summons to be served only on those that transact business in the Philippines.* The
Corporation Code predicates a foreign corporation’s right to sue in the Philippines
on the corporation “transacting business in the Philippines.” “Transacting
business” or “doing business” requires acts “that imply a continuity of
commercial dealings or arrangements,” such as:

soliciting orders, service contracts, opening offices
whether called “liaison” offices or branches;
appointing representatives or distributors domiciled
in the Philippines or who in any calendar year stay
in the country for a period or periods totalling one
hundred eighty (180) days or more; participating in
the management, supervision or the control of any
domestic business, firm, entity or corporations in
the Philippines; and any other act that imply a
continuity of commercial dealings or arrangements,
and contemplate to that extent the performance of
acts or works, or the exercise of the functions
normally incident to, and in progressive prosecution
of, commercial gain or of the purpose and object of
the business organization.’®

* 1987 PHILIPPINE CONSTITUTION, art. XIII, Section 18: “The Commission on Human Rights shall
have the following powers and functions: ... (2) Adopt its operational guidelines and rules of
procedure, and cite for contempt for violations thereof in accordance with the Rules of Court.”

* The Commission’s Guidelines and Procedures in the Investigation and Monitoring of Human
Rights Violations and Abuses, and the Provision of CHR Assistance approved on April 12, 2012
(“CHR Rules of Procedure”) provide in relevant part: “[Rule 7,] Section 22. Applicability of the
Rules of Court. - In all matters of procedure not covered by the foregoing rules, the provisions of
the Revised Rules of Court shall apply in a suppletory character. ”

* Rules of Court, Rule 14, Section 12 provides in part: “Service upon foreign private juridical
entities. — When the defendant is a foreign private juridical entity which has transacted business
in the Philippines, service may be made on its resident agent designated in accordance with law
for that purpose, or, if there be no such agent, on the government official designated by law to that
effect, or on any of its officers or agents within the Philippines.” (emphasis added).

> Corporation Code of the Philippines, art. 133.

® Philippine Foreign Investments Act, Republic Act No. 7042, 13 June 1991, Section 3(@d).



Apache does not transact or do business in the Philippines as contemplated
by Philippine law. Apache is a company incorporated in the State of Delaware,
U.S.A., as demonstrated in the certificate of incorporation appended to this letter
as its Annex 1.” Tt does not have any offices or branches in the Philippines and
does not have a business license to operate or a resident agent in the Philippines.
The corporation has not appointed any representatives or distributors either
domiciled or resident in the Philippines over 180 days in any calendar year. The
Securities and Exchange Commission (the “SEC”) confirms this fact, as the SEC
has no record of Apache in their corporate register. The Petitioners themselves
acknowledge, in their list of respondents found in Annex C, that Apache has “NO
RECORDS WITH S.E.C.”® This absence of records is precisely because Apache
1s not “transacting business” or “doing business” in the Philippines.

Its absence of sustained commercial dealings with Philippine parties
clearly establishes that Apache does not transact or do business in the Philippines.
As a result, the Petition should be dismissed as to Apache for lack of personal
Jurisdiction.

Importantly, the Petitioners themselves acknowledged that some of the
entities they named as respondents would likely not be subject to the
Commission’s jurisdiction, noting that some entities they asked the Commission
to mvestigate have no address in the Philippines. Indeed, in their original Petition
dated 22 September 2015, the Petitioners had noted that they “will find it
amenable that the investigation and related processes for this Petition will involve
only those Respondent Carbon Majors with branches, regional offices, and/or
subsidiaries in or substantial connection (through their agents) to, the
Philippines.” Apache has no branch, regional office, subsidiary, or substantial
connection in or with the Philippines, whether by itself or through agents. Thus,
the Honorable Commission has not acquired jurisdiction over the person of
Apache because the latter is a foreign entity not transacting business in the
Philippines, and summons has not been properly served on it, as explained further
below.

" Due to time constraints, Annex 1 is a copy of the certificate of incorporation. We will provide an
authenticated version as soon as practicable.

® See Petition, Annex C, Respondent investor-owned Carbon Majors with principal business
addresses with information of known Philippine presence based on the Securities and Exchange
Commission records, at eighth page no. 39.

? Original Petition dated 22 September 2015, at pages 11-12. This language has been removed in
the Petition dated 9 May 2016.



1IN THE EXTRATERRITORIAL SERVICE OF SUMMONS OVER APACHE WAS
IMPROPER

Summons has not been properly served on Apache.'® Rule 7, Section 10
of the CHR Rules of Procedure predicates the Commission’s jurisdiction over a’
respondent on a valid service of summons.'!

s o

The Supreme Court has clarified that proper service of process is intended
to protect a respondent’s right to due process.” The proper service of sumimions
fulfills two fundamental objectives, namely: (a) to vest in the court jurisdiction
over the person of the defendant; and (b) to afford to the defendant the
opportunity to be heard on the claim brought against him."> The respondent must
be properly apprised of a pending inquiry against him and assured of the
opportunity to present his defenses to the suit. Proper service of process on the
respondent is also critical to establish jurisdiction over the respondent and to
compel it to appear in the proceedings. If service has not been properly made, the
court or tribunal does not have jurisdiction over the respondent’s person and the
petition must be dismissed. As held by the Supreme Court:

fundamental is the rule that jurisdiction over a
defendant in a civil case is acquired either through
service of summons or through voluntary
appearance in court and submission to its authority.
In the absence or when the service of summons
upon the person of the defendant is defective, the
court acquires no jurisdiction over his person, and a
judgment rendered against him is null and void."

'° The Philippines is not a signatory to any treaty with the United States regarding service of
process. Service of process must comply with Philippine law in order to be effective.

! CHR. Rules of Procedure, Rule 7, Section 10 (emphasis added) (“Any person implicated in the
complaint for or report of human rights violations shall: (a) be accorded due process; (b) be given
due notice of the [Commission] processes in his/her case [...].”)

> Ma. Imelda M. Manotoc v. Carpio Morales, GR. No. 130974, 16 August 2006.

® Macasaet v. Co, Jr., GR. No. 156759, 5 June 2013, citing Umandap v. Sabio, Jr., GR. No.
140244, 29 August 2000.



Significantly, it has been held by the Supreme Court that a defendant who
does not reside and is not found in the Philippines in an action in personam
cannot be tried in Philippine courts because of the impossibility of acquiring
jurisdiction over the person, unless such person voluntarily appears in court.'” An
action in personam is a proceeding to enforce personal rights or obligations such
as those alleged and prayed in the present Petition; such action is brought against
the person the purpose of which is to impose, through the judgment of a court,
some responsibility or liability directly upon the person of the defendant.®

Rule 14, Section 12 of the Rules of Court establishes the proper procedure
for extraterritorial service of summons as follows:

Service upon foreign private juridical entity. —
When the defendant is a foreign private juridical
entity which has transacted business in the
Philippines, service may be made on its resident
agent designated in accordance with law for that
purpose, or, if there be no such agent, on the
government official designated by law to that effect,
or on any of its officers or agents within the
Philippines.

If the foreign private juridical entity is not
registered in the Philippines or has no resident
agent, service may, with leave of court, be
effected out of the Philippines through any of the
following means:

a) By personal service coursed through
the appropriate court in the foreign country with
the assistance of the Department of Foreign
Affairs;

b) By publication once in a newspaper of
general circulation in the country where the

" Spouses Belen v. Judge Chavez, et al., 573 Phil. 58, 67 (2008).

' Perkin Elmer Singapore Pte Ltd. v. Dakila Trading Corporation, G.R. No. 172242, 14 August
2007.

' Domagas v. Jensen, GR. No. 158407, 17 January 2005.



defendant may be found and by serving a copy of
the summons and the court order by registered
mail at the last known address of the defendant;

¢) By facsimile or amy recognized
electronic means that could generate proof of
service; or

d) By such other means as the court may
in its discretion direct."”

Even assuming arguendo that the Petitioners could in principle serve
process upon Apache extraterritorially, Philippine law limits extraterritorial
service of summons upon foreign private entities to only four modes with leave of
court: (1) by personal service out of the country coursed through the appropriate
court in the foreign country with the assistance of the Department of Foreign
Affairs; (2) by publication and sending a copy of the summons and order of the
court by registered mail to the defendant’s last known address; (3) by facsimile or
any recognized electronic means that could generate proof of service; or (4) by
any other means the court may consider sufficient. The Petitioners have failed to
comply with the legal requirements for extraterritorial service of process.

The Petitioners made no attempt to effectuate personal service of process
upon Apache. The Petitioners have also failed to take leave of court to serve
process by publication and registered mail, or any other manner permitted under
Rule 14, Section 12 as required under Rule 14, Section 17."®  Instead, the
Petitioners requested the Commission to send “notices, summons, and pleadings
to the business address of the Respondents or through the national human rights
institutions or institutional counterparts in the countries where they are based.”"’
The Commission transmitted a copy of the Petition and the July 21 Order by DHL
to Apache’s main office. This is improper service of process under Philippine law
and there is no indication that the Petitioners filed a written motion for leave of

7 Emphasis added.

'8 Rules of Court, Rule 14, Section 17: “Leave of court. — Any application to the court under this
Rule for leave to effect service in any manner for which leave of court is necessary shall be made
by motion in writing, supported by affidavit of the plaintiff or some person on his behalf,
setting forth the grounds for the application.” (emphasis added).

19 Petition at page 26.



court with the necessary supporting affidavit setting out the grounds for the
application.

As there has been no proper service of summons here, this Commission
lacks jurisdiction over the person of Apache and must dismiss the Petition.

For these reasons, Respondent Apache respectfully requests, on an ad
cautelam basis, that the Honorable Commission:

(I)  rule that the Commission does not have jurisdiction over the
person of Apache; and

(2)  remove Apache as a respondent in these proceedings.

Very truly yours,

/ga.r os|Roberto Z. Lopez

n Paul R. RO_t}lp K
ocha 1A%

(By way of special and
limited appearance)




Encl.: Annex 1, Copy of Apache Company Certificate of Incorporation

Copies Furnished:

Atty. Zeldania DT Soriano

Legal Representative of the Peftitioners

Greenpeace Southeast Asia (Philippines)

Rooms 301-302, JGS Building

No. 30 Sct. Tuason,

Brgy. Laging Handa, Quezon City

Philippines

Atty. Grizelda Mayo-Anda

Counsel for the Petitioners Environmental Legal Assistance Center
Carlos Sayang Compound, Mitra Road

Brgy. Sta. Monica, Puerto Princesa City
Philippines

Explanation for Filing and Service by Registered Mail

Due to time constraints and the distances involved, copies of this letter are

being filed and served by registered mail.
Lt
n Paul R. Rotap

mon Rocha IV



REPUBLIC OF THE PHILIPPINES)
MAKATICITY ) S.S.

SUBSCRIBED AND SWORN to before me, a Notary Public in and for
Makati City, Philippines, by Ramon G. Songco with Philippine Passport No.
EB3764639, issued on June 26, 2012 at DFA Manila.

IN WITNESS WHEREQF, I have hereto set my hand and affixed
by notarial seal this 13™ day of September 2016 at Makati City, Philippines.

LEAIj ZILPAH A. CALDERON

Doc.No. 22

PageNo. & ; Notary Publicdor Makati City
BookNo. _\ Appointment No. M-393 until Dec. 31, 2017
Series 0of 2016. Roll of Attorney No. 84178

. 5321995MD ¢ 01/06/16 « Makati City
'ZLRSJ 1020630 » 01/08/16 ¢ Makati Chepter
SyCipLaw Center, 105 Paseo de Roxas
Makati City, 1226 Metro Manila
Philippines

29409835



APACHE CORPORATION
CERTIFICATE

I, Rajesh Sharma, Corporate Secretary of Apache Corporation, a Delaware corporation,
do hereby certify on behalf of Apache Corporation as follows:

(1)  That attached hereto is a true, correct, and complete copy of the Certificate of
Amendment of Restated Certificate of Incorporation of Apache Corporation, as
filed with the Secretary of State of the State of Delaware on May 14, 2015;

(2) That attached hereto is a true, correct, and complete copy of the Restated
Certificate of Incorporation of Apache Carporation, as filed with the Secretary of
State of the State of Delaware on September 19, 2013; and

(83) That the above referenced Restaied Certificate of Incorporation of Apache
Corporation has not been amended, revoked or otherwise modified since May 14,
2015, that no actions have been taken by the Board of Directors or the
stockholders of Apache Corporation to effect or authorize any amendment,
revocation or other modification to such Restated Certificate of Incorporation, and
that no actions have been taken with respect to the merger, consolidation, sale of
substantially all of the assets or business of Apache Corporation as a whole, or the
liguidation or dissolution of Apache Corporation.

IN WITNESS WHEREOF, | have signed this Cerificate and affixed hereto the corporate
seal of Apache Corporation, effective for all purposes, as of the 8th day of September,
2016.

7
Z =1 ( \, : ]L P

Rajesh $harma
Corporate Secretary

JASHARED\Corpses' CERT INCQRPORATION\Cencafi, 14May2015.Dae



Delaware ... .

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AMENDMENT OF "APACHE CORPORATION",
FILED IN THIS OFFICE ON THE FOURTEENTH DAY OF MAY, A.D. 2015, AT
5:12 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TG THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

NS

|effrey W. Bullock, Secmtary of State T

0482215 8100 AUT. TION: 2380542

150681281

You may verify this certificate online
at corp.delavare.gov/authvar. shtml

DATE: 05-15-15



State of Delawara
Saare of State

Division of tions
Delivered 05:49 iﬁ 0%5/14/2015

FILED 05:12 PM 05/14/2015
SRV 150681281 -~ 0482215 FILE

CERTIFICATE OF AMENDMENT
OF
RESTATED CERTIFICATE OF INCORPORATION

Apacho Corporation, a corporation organized and existing under and by virtue
of the General Corporation Law of the State of Delaware, DOES HEREBY
CERTIFY:

FIRST: That at a meeting of the Board of Directors of Apache Corporation
held on February 3 - 5, 2014, a resolution was duly adopled proposing
amendment of the Restated Certificate of incorporation of the corporation for
stockholder approval at the annual meeting of the stockholders of Apache
Corporation held in May 2014, and at a meeting of the Board of Directors of
Apache Corporation held on February 18 and 19, 2015, the Board of Directors of
Apache Corporation determined that such resolution was confirmed proposing
the amendment of the Restated Certificate of Incorporation of the corporation for
stockholder approval at the annual meeting of the stockholders of Apache
Corporation held on May 14, 2015 as sel forth on Exhibit A hereto and declaring
the amendment to be advisable,

SECOND: That at the annual meeting of the stockholders of Apache
Corporation held on May 14, 2015, the necessary number of shares as required
by statute were voled in favor of the amendment.

THIRD: That the amendment was duly adoptad in accordance with the
provision of Section 242 of the General Corporation Law of the State of
Delaware.

EOURTH: That Article NINTH of the Restated Cettificate of ncorporation
of the corporation is hereby amended as set forth on Exhibit A and that, except
as set forth on Exhibit A, all other provisions of the Restated Certificale of
Incorporation of the corporation shall remain in full force and effect.

FIFTH: This amendment shall become effective upon filing.
IN WITNESS WHEREGF, Apache Corporation has caused this certificate to be

signed by John J. Christmann, its Chief Executive Officer and President, and
attesied by Cheri L. Peper, its Corporate Secretary, this <4 _day of May 20185.

APACHE CORPORATION
By: %( g éé Qf’

n~l. Christmann
Chief Executive Officer and President

ATTEST:

By: Qd‘a 240

Cherl L, Peper, Corporate Secretary

JABHAREMCurpSestCERT INCORPORATICMCERTIFICATE OF AMENDMENT Moy2015 doc




EXHIBIT A
TO

CERTIFICATE OF AMENDMENT
OF
RESTATED CERTIFICATE OF INCORPORATION

The Restated Certificate of Incorporation of Apache Corporation shall be
amended by amending Article NINTH, to read in its entirety as follows:

“NINTH. The number of directors shall be fixed from time to fime
exclusively by the Board of Directors pursuant to a resclution adopted by a
majority of the directors then in office.

Commencing with the 2016 annual meeting of stockholders, the
successors of the directors whose terms expire at that meeting shall be aelected
for 2 one-year term expiring at the 2017 annual meeting of stockholders; at the
2017 annual mesting of stockhelders, the successors of the directors whose
terms expire st that meeting shall be elected for a one-year term expliring at the
2018 annual meeting of stockholders; and at gach annual meeting of
stockholders thereafter, all directors shall be elected for one-year terms expiring
at the next annual meeting of stockholders. Until the following transition has
been completed, the Board of Direclors shall be classified and divided into three
classes, after which the classification shall expire. As a result, the direclors who
were elected at the 2015 annual meeting of stockholders will serve for a term
expiring at the 2018 annual meeting of stockholders. The directors who were
elected at the 2014 annual meeting of stockholders will serve for a term expiring
at the 2017 annual mesting. The directors who were elected at the 2013 annual
meeting of stockholders will serve for a term expiring at the 2016 annual meeting.

A majority of the directors then in office, in their sole discretion and
whether or not constituting less than a quorum, may elect a replacement director
to serve during the unexplred term of any director previously elected whose office
is vacant as a result of death, resignation, refirement, disqualification, removal, or
otherwise, and may elect directors ta fill any newly created directorships created
by the Board. At any election of directors by the Board of Directors to fill any
vacancy caused by an increase in the number of directors, the terms of office for
which candidates are nominaled and elected shall be divided as set forih in the

immediately preceding paragraph.

Each director shall be elected and serve until his or her successor shall
have been duly elected and qualified unless he ar she shall have resigned,
become disqualified, deceased or disabled, or shall otherwise have been
removed from office.

JASHARED\CorpSecICERT INC OREORATIOMCERTIFICATE OF AMENDMENT May2015 doc




In furtherance and not in limitation of the powers conferred by statute, the
Board of Directors is expressly authorized:

To make, alter or repeal the by-laws of the Corporation.

To authorize and cause to be executed morigages and liens upon the real
and personal property of the Corporation.

To set apart out of any of the funds of the Corposation available for
dividends, a reserve or reserves for any proper purpose and to abolish any such
reserve in the manner In which it was created.

By resolution passed by a majority of the whole Board, to designate one or
more committees, each committee to consist of two or more of the directors of
the Corporation, which, to the extent provided in the resolution or in the by-laws
of the Corporation, shall have and may exercise the powers of the Board of
Direclors in the management of the business and affairs of the Corporation, and
may authorize the seal of the Corporatlon to be affixed to all papers which may
require il, Such committee or committees shall have such name or names as
may be siated in the by-laws of the Corporation or as may be determined from
time to time by resolution adopted by the Board of Directors.

When and as authorized by the affirmative vote of the holders of a majority
of the stock issued and outstanding having voting power given at a stockholders'
meeting duly called for that purpose, to sell, lease, or exchange all of the
property and assets of the Corporation, including its good will and its corporate
franchises, upon such terms and conditions and for such consideration which
may be in whole or in part shares of stock in, and/or other securities of, any other
corporation or corporafions, as the Board of Directors shall deem expedient and
for the best interest of the Corporation.

In the absence of fraud, no contract or other iransaction between this
Corporation and any other corporation shall be affected by the fact that any
director of this Comporation Is interested In, or Is a diractor or officer of, such other
corporation, and any director, individually or jointly, may be a parly fo, or may be
interested in, any contract or transaction of this Carporation or in which this
Carporation is interested; and no contract, or other transaction of ihis Corporation
with any person, firm, or corporation, shall be affected by the fact that any
director of this Corporation is a party to, or is interested in, such contract, act, or
transaction, or in any way connected with such person, firm, or corporation, and
every person who may become a director of this Corporation is hereby relieved
from any liability that might otherwise exist from contracting with the Corporation
for the benefit of himself or any firm, association, or corporation in which he may
be in any way interested.”
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RESTATED
CERTIFICATE OF INCORPORATION
OF
APACHE CORPORATION

APACHE CORPORATION, a corporation organized and existing under the laws of the

State of Delaware, hereby ceriifies as follows:

1. The name of the corporation is Apache Corporation and the name under which this
corporation was originally incorporated was Apache Qil Corporation. The date of filing of its
original Certificate of Incorporation with the Secretary of State was the 6th day af December,

1954,

2. This Resiated Certificate of Incorporation only restates and integrates and does not

further amend the provisions of the Certificate of incorporation of this co

rporation as

heretofore amended or supplemented, and there is no discrepancy between thase provisions

and the provisions of this Restated Certificate of Incorporation.

3.

The text of the Certificate of Incomporation, as amended or supplemented

heretofore, is hereby restated without further amendments or changes fo read as herein set

forth in full:
FIRST. The name of the corporation is APACHE CORPORATION.

SECOND. The Registered Office in the state of Delaware is located at the

Corporation

Trust Center, 1209 Orange Street, in the county of New Castle, Wilmington, Delaware 19801.

The Registered Agent at that address is The Corporation Trust Company.

|
|

THIRD. The nature of the business, or objects or purposes to be transactgd. promoted
or carried on are: To engage in the leasing as principal, trustee, agent and/of nominee of
lands believed to contain petroleumn, cils, and gas; the improving, morigaging, leasing,

assigning. and otherwise disposing of the same; the prospecting, drilling, pum

storing, refining, and selling, both at wholesale and retail, of oils and gas;
otherwise acquiring, selling, and otherwise disposing of any and all real estate
property for use in the business of the company; the construction of any and
pipe lines, pumping stations, and storage tanks, and any and all other building

carrying on the business of the company; the acting as trustee or agent for halder

i

ping, piping,
the buying,
nd persenal
all buildings,
5 required in
s of oil lands

in the receiving and disbursement of funds to be used in drilling for the common benefit of the

land holders.

To buy, acquire, sell, refain, deal in, or otherwise dispose of absolutely or
petroleumn and/or gas properties and interests (whether like or different), and any
interest therein.
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To purchase, sell and own royalties in oil and gas lands and leases; to pay morigages,
notes, taxes, assessments, and other charges that are or may become a lien or chaige
against any lands or leases in which this company may have a royalty interest.

To engage in the purchasing, leasing or otherwise acquiring, owning, holding,
operating, developing, morigaging, pledging, exchanging, selling, transferring, or otherwise
disposing of, and investing, trading or dealing in real and personal property of every kind and
description or any interest therein; the acting as trustee or agent for holders of interests in
such real and personal property in the receiving and disbursement of funds to be used in

connection therewith.

To act as agent for others in purchasing, selling, renting and managing real estate and
leasehold or other interests therein; in negotiating loans on real estate and leasehold or other
interests therein, in lending money secured by bonds or notes secured by mortgages or trust
deeds on such real estate or leasehold or other interest therein, or on the mortgage bonds of
industrial or railroad companies or of any public service corporation, of on any slale, municipal
or quasi-municipal bonds, or in the buying, selliing, pledging, mortgaging or otherwise dealing
in any such securities, and to act as trustee in connection with any of the foregoing securities.

To carry on the business of a telephone, telegraph, radio, television, electrical light,
heat and power, natural gas heat and power, and/or water supply company, and in
establishing, working, managing, controlling and regulating exchanges and works for the
supply and transmission of telephone, telegraph, radio and television impulses, and for the
supply of electric light, heat and power, natural gas heat and power, and/or water for public or
private purposes, use and consumption.

To engage in the underwriting, buying, selling and rediscounting of notes, drafts, bills of
exchange, stocks, bonds, securities and chooses in action as a broker and dealer in
securities.

To acquire, and pay for in cash, stock or bonds of this Corparation or otherwise, the
good will, rights, assets and property, and to undertake or assume the whole or any parit of
the obligations or liabilities of any person, firm, association or corporation,

To acquire, hold, use, sell, assign, lease, grant ficenses in respect of, mortgage or
otherwise dispose of letters patent of the United States or any foreign country, patent rights,
licenses, franchises and privileges, inventions, improvements and processes, copyrights,
trademarks and trade names, relating to or useful in conneclion with any business of this
corporation.

To acquire by purchase, subscription, participation, or otherwise, and to receive, hold,
own, guarantee, sell, assign, exchange, transfer, morigage, pledge or otherwise dispose of or
deal in and with any of the shares of the capital stock, or any voting trust certificates in respect
of the shares of capital stock, script, warrants, rights, bonds, debentures, notes, trust receipis,
and other securities, obligations, chooses in action and evidences of indebtedness or interast
issued or crealed by any corporations, joint stock companies, partnerships, limited
partnerships, syndicates, associations, firms, trusts or persons, public or private, or by the
government of the United States of America, or by any foreign government, or by any state,
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temitory, province, municipality or other political subdivision or by any governmental agency,
and as owner thereof lo possess and exercise all the rights, powers and privileges of
ownership, inciuding the right to execute consents and vote thereon and fo do any and all acls
and things necessary or advisable for the preservation, protection, improvement and
enhancement in value thereof.

To enter into, make and perform contracts of every kind and description with any
person, finm, association, corporation, municipality, county, state, body palitic or govemment
or colony or dependency thereof.

To borraw or raise monies for any of the purposes of the Corporation and, from time to
lime lo draw, make, accept, endorse, execute and issue promissory notes, drafts, bills of
exchange, warrants, bonds, debentures and other negotiable or non-negotiable instruments
and evidences of indebtedness, and to secure the payment of any thereof and of the interest
thereon by mortgage upon or pledge, conveyance or assignment in lrust of the whole or any
part of the property of the Corparation, whether at the time owned or thereafter acquired, and
to sell, pledge or otherwise dispose of such bonds or other obligations of the Corporation for
its corporate purposes.

To purchase, hold, sell and transfer the shares of its own capital stock; provided it shall
not use its funds or property for the purchase of its own shares of capital stock when such use
would cause any impairment of its capital except as otherwise permitted by law, and provided
further that shares of its own capital stock belonging to it shall not be voted upon directly or
indirectly.

To have one or moare offices, to carry on all ar any of its operations and business and
to purchase or otherwise acquire, hold, own, mortgage, sell, convey or otherwise dispose of,
real and personal property of every class and descripton in any of the states, districts,
territories or colonies of the United States, and in any and all foreign countries, subject to the
laws of such state, district, territory, colony or country.

In general, to carry on any other business in connection with the foregoing, and to have
and exercise all the powers conferred by the faws of Delaware upon corporations formed
under the General Corporation Law of the State of Delaware, and to do any or all things
hereinbefore set forth to the same extent as natural persons might or could do.

The objects and purposes specified in the foregoing clauses shall, except where
otherwise expressed, be in no wise limiled or restricted by reference from, the terms of any
other clause in this Certificate of Incorporation, but the objects and purposes specified in each
of the foregoing clauses of this article shall be regarded as independent objecls and
purposes.

EOURTH. The tota! number of shares of all classes of stock which this corporation
shall have authority to issue is 870,000,000 which shall be divided inlo {(a) 860,000,000
shares of common stock having a par value of $0.625 per share and (b) 10,000,000 shares of
no par value preferred stock.
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A description of the different classes of stock of the Corporation, a stalement of the
relative rights of the holders of stock of such classes, and a statement of the voting powers
and the designations, preferences and relative, participating, optional or other special rights,
and qualifications, limitations or restrictions thereof, of the various classes of stock are as
follows:

A. Shares of the Preferred Stock may be issued by the Board of Directors of the
Corporation with such voting powers, full or limited or without voting powers and in such
classes and series and with such designations, preferences and relative, participating,
optional or other special rights, and qualifications, limitations or restriclions thereof, as shall be
stated and expressed in the resolution or resolutions providing for the issue of such stock
adopied by the Board of Directors of the Corporation.

B. A holder of the Common Stock of the Corporation shall be entitled to one vote for
each and every share of Common Stock standing in his name at any and all meefings of
stockholders of the Corporation.

C. Shares of the voting stock of the Corporation shall nat be voted cumulatively.

D. Except as provided in Paragraph A of this Article FOURTH, shares of stock of the
Corparation da not carry pre-emptive rights.

E. There shall be set forth on the face or back of each certificate for shares of stock of
the Corporation a statement thal the Corporation will furish without charge to each
stockholder who so requests, the designations, preferences and relative, participating,
aptional or other special rights of each class of stock or series thereof and the qualifications,
limitations or restrictions of such preferences and/or rights, provided, however, that there shall
be no lien in favor of the Corporation upon the shares represented by any such certificate and
there shall be no restriction upon the transfer of shares so represented by virtue of any by-law
of the Corporation untess such lien or restriction is stated upon the certificate.

Series A Junior Participating Preferred Stock

1. Designation and Amount, There shall be a series of Preferred
Stock, no par value per share, that shall be designated as "Series A Junior
Participating Preferred Stock," and the number of whole shares constituting
such series shall be 100,000. Such number of shares may be increased or
decreased by resolution of the Board of Directors; provided, however, that no
decrease shall reduce the number of shares of Series A Junior Participating
Preferred Stock to less than the number of shares then issued and
outstanding plus the number of shares issuable upon exercise of oulstanding
rights, oplions or warrants, or upon conversion of outstanding securities
issued by the Corporation. '
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Z. Dividends and Distribution.

(A)  Subject to the prior and superior rights of the holders of
any shares of any series of Preferred Stock ranking prior and superior to the
shares of Series A Junior Participating Preferred Stock with respect to
dividends. the holders of record of shares of Series A Junior Participating
Preferred Stock as of the close of business on the last Business Day of
December, March, June and September in each year, in preference to the
holders of shares of any class or series of stock of the Corporation ranking
junior to the Series A Junior Participating Preferred Stock, shall be entitled to
receive, when, as and if declared by the Board of Directors out of funds legally
available for the purpose, quarterly dividends payable in cash on the last
Business Day of January, April, July and October in each year (each such
date being referred to herein as a "Quarerly Dividend Payment Date"),
commencing on the first Quarterly Dividend Payment Date after the first
issuance of a share or fraction of a share of Series A Junior Participating
Preferred Stock, in an amount per share (rounded to the nearest cent) equal
to the greater of (a) $100 or (b) the Adjusiment Number (as defined below)
times the aggregate per share amount of all cash dividends, and the
Adjustment Number times the aggregate per share amount (payabte in kind)
of all non-cash dividends or other distributions other than a dividend payable
in shares of Common Stock or a subdivision of the outstanding shares of
Common Stock (by reclassification or otherwise), declared on the Common
Stack, par value $0.625 per share, of the Corporation (the "Common Stack™)
since the immediately preceding Quarterly Dividend Payment Date, or, with
respect to the first Quarterly Dividend Payment Date, since the first issuance
of any share os fraction of a share of Series A Junior Participating Preferred
Stock. The "Adjustment Number" shall be 10,000.

(B) The Corporation shall declare a dividend or distribution on
the Series A Junior Participating Preferred Stock as provided in paragraph (A)
above immediately after it declares a dividend or distribution on the Common
Stock (other than a dividend payable in shares of Common Stock).

(C} Dividends shall begin to accrue and be cumulative on
outstanding shares of Series A Junior Parlicipating Preferred Stock from the
Quarierly Dividend Payment Date next preceding the date of issue of such
shares of Series A Junior Participating Preferred Stock, unless the date of issue
of such shares is prior to the record date for the first Quarterly Dividend
Payment Date, in which case dividends on such shares shall begin to accrue
from the date of issue of such shares, or unless the date of issue is a Quarterly
Dividend Payment Date or is a date after the record date for the delermination
of holders of shares of Series A Junior Participating Preferred Stock entitled to
receive a quarterly dividend and before such Quanrerly Dividend Payment Date,
in either of which events such dividends shall begin to accrue and be cumulative
from such Quarterly Dividend Payment Date. Accrued but unpaid dividends
shall not bear interest. Dividends paid on the shares of Series A Junior
Participating Preferred Stock in an amount less than the total amount of such
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dividends at the time accrued and payable on such shares shall be allocated
pro rata on a share-by-share basis among all such shares at the time
outstanding. The Board of Directors may fix a record date for the determination
of holders of shares of Series A Junior Participating Preferred Stock entitied to
receive paymeni of a dividend or distribution declared therean, which record
date shall be no more than 60 days prior to the date fixed for the paymenl
thereof.

3. Voting Rights. The holders of shares of Series A Junior
Participating Preferred Stock shall have the fellowing voting rights:

(A)  Each share of Series A Junior Participating Preferred Stock
shall entitle the holder thereof to a number of votes equal to the Adjustment
Number on all matlers submitted to a vote of the stockholders of the
Corporation.

(B) Except as required by law and by Section 10 hereaf,
holders of Series A Junior Participating Preferred Stock shall have no special
voling rights and their consent shall not be required (except to the extent they
are entitled to vote with holders of Commeon Stock as set forth herein) for taking
any corporate action.

4, Certain Restrictions.

(A) Whenever quartedy dividends or other dividends or
distributions payable on the Series A Junior Participating Preferred Stock as
provided in Section 2 are in arrears, thereafter and untii all accrued and unpaid
dividends and distributions, whether or not declared, on shares of Sefies A
Junior Participating Preferred Stock outstanding shall have been paid in full, the
Corporation shall not

() declare or pay dividends on, make any other
distributions on, or redeem or purchase or otherwise acquire for consideration
any shares of stock ranking junior (either as to dividends or upon liquidation,
dissolution or winding up) to the Series A Junior Participating Preferred Stock;

(i) declare or pay dividends on or make any ather
distributions on any shares of stock ranking on a parity (either as to dividends or
upon liquidation, disselution or winding up) with the Series A Junior Participating
Prefered Stock, except dividends paid ratably on the Series A Junior
Participating Preferred Stock and all such parity stock on which dividends are
payable or in arrears in proportion to the total amounts to which the holders of
all such shares are then entitled; or

(i)  purchase or otherwise acquire for consideration any
shares of Series A Junior Participating Preferred Stock, or any shares of stock
ranking on a parity with the Series A Junior Participating Preferred Stock, except
in accordance with a purchase offer made in writing or by publication (as
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determined by the Board of Direclors) to all holders of Series A Junior
Participating Preferred Stock, or to such holders and holders of any such shares
ranking on a parity therewith, upon such tems as the Board of Directors, after
consideration of the respective annual dividend rates and other refative rights
and preferences of the respective series and classes, shall determine in good
faith will resull in fair and equitable trealment among the respective series or
classes.

(B) The Corporation shall not permit any subsidiary or other
affiliate controlled by the Corporation to purchase or otherwise acquire for
consideration any shares of stock of the Corporation unless the Corparation
could, under paragraph (A) of this Seclion 4, purchase or otherwise acquire
such shares at such time and in such manner.

5. Reacquired Shares. Any shares of Series A Junior Participating
Preferred Slock purchased or otherwise acquired by the Corporation in any
manner whatsoever shall be retired promptly after the acquisition thereof. All
such shares shall upon their retirement become authorized but unissued shares
of Preferred Stock and may be reissued as part of a new series of Preferred
Stock to be created by resolution or resolutions of the Board of Directors,
subject to any conditions and restrictions on issuance set forth herein.

6. Liquidation, Dissolution or Winding Up. (A) Upon any liquidation
(voluntary or otherwise), dissolution or winding up of the Corporation, no
distribution shall be made to the holders of shares of stock ranking junior {either
as lo dividends or upon liquidation, dissolution or winding up) to the Series A
Junior Participating Preferred Stock unless, prior thereto, the holders of shares
of Series A Junior Participating Preferred Stock shall have received $100 per
share, plus an amount equal to accrued and unpaid dividends and distributions
thereon, whether or not declared, to lhe date of such payment (the "Series A
Liquidation Preference"). Following the payment of the full amount of the Series
A Liguidation Preference, no additional distributions shall be made to the
holders of shares of Series A Junior Participating Preferred Stock unless, prior
thereto, the holders of shares of Common Stock shall have received an amount
per share {the "Common Adjustment") equal to the quotient obtained by dividing
(i) the Series A Liquidation Preference by (i} the Adjustment Number. Following
the payment of the full amount of the Series A Liquidation Preference and the
Common Adjustment in respect of all outstanding shares of (1) Series A Junior
Participating Preferred Stock and (2) Common Stock, respectively, (a) holders
of Series A Junior Participating Preferred Stock and (b) holders of shares of
Common Stock shall, subject to the prior rights of all ather series of Preferred
Stock, if any, ranking prior thereto, receive their ratable and proporiionate share
of the remaining assets to be distributed in the ratio of the Adjustment Number
to 1 with respect to (x) the Series A Junior Participating Preferred Stock and (y)
the Common Stock, on a per share basis, respectively.

JATAT ENSOmSECERT INCORPORATIONWFAAMENDRES * ATEDC SepRG12 Cleananc
7



(B) In the event, however, that there are not sufficient assets
available to permit payment in full of the Series A Liquidation Preference and
the liquidation preferences of all other series of Preferred Stock, if any, thai sank
on a parity with the Series A Junior Participating Preferred Stock, then such
remaining assets shall be distributed ratably to the holders of such parity shares
in proportion to their respective liquidation preferences. In the event, hoviever,
that there are not sufficient assets available to permit payment in full of the
Common Adjustment, then such remaining assets shall be distributed rat ‘bly to
the holders of Common Stock. T

{C) Neiiher the merger or consolidation of the Corporation into
or with another corporation nor the merger or consolidation of any other
corporation into or with the Corporation shall be deemed to be a liquidation,

dissolution or winding up of the Corporation within the meaning of this Section
6.

7. Consolidation, Merger, Etc. In case the Corporation shall enter
into any consolidation, merger, combination or other transaclion in whi ih the
shares of Common Stock are exchanged for or changed into other stock or

securities. cash and/or any other property, then in any such case each share of

Series A Junior Participating Preferred Stock shall at the same time be sirinilarly
exchanged or changed in an amount per share equal to the Adjustment Nymber
times the aggregate amount of stock, securities, cash and/or any other property
(payable in kind), as the case may be, into which or for which each share of

Common Stock is changed or exchanged.

8. No Redemption. Shares of Series A Junior Participating Preferred
Stock shall not be subject to redemption by the Company.

9. Ranking. The Series A Junior Parlicipating Preferred Stock shail
rank junior to all other series of the Corporalion's Preferred Stock as to the
payment of dividends and the distribution of assets, unless the terms of any
such series shall provide otherwise, and shall rank senior to the Common \Stock
as to such matters.

10. Amendment. At any time that any shares of Series A Junior
Participating Preferred Stock are oufstanding, the Restated Certificale of
Incorporation of the Corporation shail not be amended in any manner which
would materially alter or change the powers, preferences or special rights|of the
Series A Junior Participating Preferred Stock so as to affect them ad ersely
without the affirmative vote of the holders of two-thirds of the outstanding shares

of Series A Junior Participating Preferred Stock, voting separately as a class.

11.  Fractional Shares. Series A Junior Parficipating Preferred Stock
may be issued in fractions of a share that shall entitle the holder, in propo tion to
such holders fractional shares, lo exercise voting rights, receive dividends,
participate in distributions and to have the benefit of all other rights of hol&iers of
Series A Junior Participating Preferred Stock. ‘
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FIFTH. The minimum amount of capilal with which the Corporation will commence
business is One thousand Doliars ($1,000.00).

SIXTH. The names and places of residence of the original incorporators were as

follows:
Names Residences 1
H. K. Webb Wilmington, Delaware {
H. C. Broadt Wilmington, Delaware
A. D. Atwell Townsend, Delaware

SEVENTH. The Corporation is to have perpetual existence. 1
|

EIGHTH. The private property of the stockholders shall not be subject to ihe payment
of corporate debts 1o any extent whatever.

NINTH. The number of directors shall be fixed from time to lime exclus:ively by the
Board of Directors pursuant to a resolution adopted by a majority of the directors then in
office. ;

At each annual meeting of shareholders cormmencing in 1986, the temns‘[ of office for
which candidates are nominated and elected shall be divided so that as nearly as numerically
possible the lerms of office of one-third of the total number of directors elected‘[and serving
upon completion of such election will expire at the annual meeting of shareholders next
following the date of such efection, and one-third each at each of the two next ensuing annual
meetlings of shareholders. |

|

|

A majority of the directors then in office, in their sole discretion and wqether or| not
constifufing less than a gquorum, may elect a replacement director to serve during | the
unexpired term of any director previously elected whose office is vacant as a re§ult of death,
resignation, retirement, disqualification, removal or otherwise, and may elect directors lo fil
any newly created directorships created by the Board. At any election of dire:ctors by the
Board of Directors to fill any vacancy caused by an increase in the number of direciors, the
lerms of office for which candidates are nominated and elected shall be divided as set forth in

the immediately preceding paragraph.

Each director shall be elected and serve until his successor shall have been duly
elected and qualified unless he shall have resigned, become disqualified, deceased or
disabled, or shall otherwise have been removed from office,

In furtherance and not in limitations of the powers conferred by statute, the Board of
Directors is expressly authorized.
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To make, alter or repeal the by-laws of the Corporation.

To authorize and cause 1o be executed morlgages and liens upon the real and
personal property of the Corporation.

To set apart out of any of the funds of the Corporation available for dividends, a
reserve or reserves for any proper purpose and to abolish any such reserve in the manner in
which it was created.

By resolution passed by a majority of the whole Board, to designate one or more
committees, each committee to consist of two or mare of the directors of the Cormporation,
which, to the extent provided in the resolution or in the by-faws of the Corporation, shall have
and may exercise the powers of the Board of Directors in the management of the business
and affairs of the Corporation, and may authorize the seal of the Corporation to be affixed to
all papers which may require if. Such committee or committees shall have such name or
names as may be stated in the by-laws of the Corporation or as may be determined from time
to time by resolution adepted by the Board of Directors.

When and as authorized by the affirmative vote of the holders of a majority of the slock
issued and outstanding having voting power given at a sfockholders’ meeting duly called for
that purpose, to sell, lease or exchange all of the property and assets of the Corporation,
including its good will and its corporate franchises, upon such terms and conditions and for
such consideration which may be in whole or in part shares of stock In, and/or other securities
of, any other corporation or corporations, as its Board of Directors shall deem expedient and
for the best interest of the Corporation.

Notwithstanding anything contained in this Certificate of incorporation to the centrary,
the affirnative vole of the holders of four-fifths of all classes of stock of the Corporation
entitied to vote in the election of directors, considered as one class, shall be required to alter,
amend, or adopt any provision inconsistent with or repeal this Articte NINTH.

In the absence of fraud no contract or other transaction between this Corporalion and
any other corporation shall be affected by the fact that any director of this Corporation is
interested in, or is a director or officer of, such other corporation, and any director, individually
or jointly, may be a parly fo, or may be interested in, any coniract or transaction of this
Corporation or in which this Corporation is interested; and no confract, or other fransaction of
this Corporation with any person, firm, or corporation, shall be affected by the fact that any
director of this Corporation is a party to, or is interested in, such contract, act, or transaction,
or in any way connected with such person, firn, or corporation, and every person who may
become a director of this Corporation is hereby relieved from any liability that might otherwise
exist from contracting with the Cerporation for the benefit of himself or any firm, association,
or corporation in which he may be in any way interested.

TENTH. Whenever a compromise or arrangement is proposed between this
Corporation and its creditors or any class of them andfor between this Comporation and its
stockholders or any class of them, any court of equitable jurisdiction within the State of
Delaware may, on the application in a summary way of this Corporation or of any creditor or
stockholder thereof, or on the application of any receiver or receivers appointed for this
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Corporation under the provisions of Section 291 of Title 8 of the Delaware Code, or on the
application of trustees in dissolution or of any receiver or receivers appointed for this
Corporation under the provisions of Section 279 of Tille 8 of the Delaware Cc#de, order a
meeting of the creditors or class of creditors, and/or of the stockholders or class of
stockhalders of this Corporation, as the case may be, to be summoned in such manner as/the
said court direcls. If a majority in number representing three-fourths in value of the creditors
or class of creditors, and/or of the stockholders or class of stockholders of this Corporation, as
the case may be, agree to any compromise or arrangement and to any reorgam ‘allon of this
Corporation as consequence of such compromise or arrangement, the said comprcmtse or
arrangement and the said reorganization shall, if sanctioned by the court to w%lch the said

application has been made, be binding on all the crediters or class of creditors, and/or on all
the stockholders or class of stockholders, of this Corporation, as the case may be, and also
on this Corporation. ‘

ELEVENTH. Meetings of stockholders may be held outside the state of Delaware, if
the by-laws so provide. The books of the Corporation may be kept (subject to any provision
contained in the statutes) outside of the state of Delaware at such place or placa‘s as may be
designated from time to time by the Board of Directors or in the by-laws of the Corporation.
Election of direclors need not be by ballot unless the by-laws of the Corporai:on shall so

provide,

TWELFTH. A. Except as set forth in this article, the affirmative vote or cansent of the
holders of four-fifths of all classes of stock of the Corporation entitled 1o vote in elections of
directors, considered for the purposes of this article as one class, shall be required (a) for the
adoption of any agreement for the merger or consolidation of the Carporation with or into any
other corporation, or (b) to authorize any sale or lease of all or any substantiaﬂ part of the
assets of the Corporation to, or any sale or lease to the Corporation or any subsidiary thereof
in exchange for securities of the Corporation of any assets (except asseté‘ having an
aggregate fair market value of less than $5,000,000) of, any other corporatlor‘m, person or
other entity if, in either case, as of the record date for the determination of stockholders
eniitled to vote thereon or consent thereto, such other corporation, person or }entlty is the
beneficial owner, directly or indirectly, of more than 5% of the outstanding shares of stock of
the Corporation entitled to vote in elections of directors considered for the purp
arlicle as one class. Such affirmative vote or consent shall be in addition to| the vote or
consent of the holders of the stock of the Corporation otherwise required by law or any

agreement between the Comoration and any national securities exchange.,

B. For the purpose of this article, {8) any corporation, person or other entity shall be
deemed to be the beneficial owner of any shares of stock of the Corporation (i) which it has
the right to acquire pursuant to any agreement or upon exercise of conversion rlghts warrants
or oplions or otherwise, or (ii) which are beneficially owned directly or indirectly (including
shares deemed owned through application of clause (i) above), by any other corporatlon
person or entity with which it or its “affiliate" or “"associate" (as defined bel w) has any
agreement, arrangement or understanding for the purpose of acquiring, holding, voting or
disposing of stock of the Carporation or which is its “affiliate” or "associate” as those tems
are defined in Rule 12b-2 of the General Rules and Regulations under thl Securities
Exchange Act of 1934 as in effect at the date of adoption of this arficle by the sh reholders of
the Corporation, and {b) the outstanding shares of any class of stock of the Corporation shatl
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include shares deemed owned through application of clauses (i} and (if) above but shall not
include any other shares which may be issuable pursuant to any agreement, or upon exercise
of conversion rights, warrants or options or otherwise.

C. The Board of Directors shall have the power and duty to determine for the
purposes of this article, on the basis of information known to the Corporation, whether (a)
such other corporation, person or entity beneficially owns more than 5% of the outstanding
shares of stock of the Corporation entitled to vote in elections of directors, (b) a| corporation,
person or entity is an “affiliate” or "associate" (as defined above) of another, (c) the assets
being acquired by the Corporation or any subsidiary thereof have the aggregate fair market
value of less than $5,000,000, and (d) the memorandum of understanding refarre!d to below is
substantially consistent with the transaction covered thereby, Any such detemmination shall

be conclusive and binding for all purposes of this article.

D. The provisions of this article shall not be applicable to (a) any merger or
consolidation of the Corporation with or into any other corporation, or any saie or lease of all
or any substantial part of the assets of the Corporation or any subsidiary thereof in exchange
for securities of the Corporation or of any assets of, any corporation, if the Boar of Directors

of the Corporation shall by resolution have approved a memorandum of underﬁtandlng with

such other corporation with respect to and substantially consistent with such traqsachon prior

to the time that such other corporation shall have become a holder of more the}n 5% of the

outstanding shares of stock of the Corporation entitled to vote in elections of directors; (b) any
merger or consolidation of the Corporation with, or any sale or lease to the Corpo‘ration or any
subsidiary thereof of any of the assels of, any corporation of which a rna"ority of the
outstanding shares of all classes of stock entitled to vote in elections of the directors is owned

of record or beneficially by the Corporation and its subsidiaries. ’

E. No amendment to the Certificate of Incorporation of the Corporation shall amend,
alter, change or repeal any of the provisions of this article, unless the amendm{enl effecting
such amendment, alteration, change or repeal shall receive the affirmative vote or consent of
the holders of four-fifths of alf classes of stock of the Corporation entitled io vote in elections

of directors, cansidered for the purposes of this articie as one class. |

THIRTEENTH. The Corporation reserves the right, except as herein provided, to
amend, aller, change or repeal any provision contained in this Certificate of lncqrporation in
the manner now or hereafter prescribed by statute, and all rights conferred upon stockholders
herein are granted subject to this reservation. ‘

FOURTEENTH. A. Any resolution adopted by the Board of Direclors irhll connection
with a Second Tier Transaction shall include provisions assuring that each holder of Common
Stock (other than a Related Person) shall have the right (which right may be an allernative to
other options offered to such holder) to receive not less than the highest price paud by, and to
receive terms not less favorable than the most favorable terms granted by, Eny Related

Person in connection with the acquisition of Common Stock pursuant to a Tender|Offer.
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B. The term "Related Person” means any corporation, person or other entily that has
Beneficial Ownership, directly or indirectly, of more than 5% of the outstanding Voting Stock.
In determining the outstanding Voting Stock, there shall be included Voting Stock as to which
a Related Person has Beneficial Ownership, but there shall not be included any other Voting
Stock which may be issuable pursuant to any agreement, or upon exercise of conversion
rights, warrants or options or otherwise. The Board of Directors shall have the power and
duty to detemnine for the purposes of this article, on the basis of information known to the
Corporation, whether (a) such other corporation, person or entity has Beneficial Ownership of
more than 5% of the outstanding Voling Stock, or (b) a corporation, person or entity is an
“affiliate” or "associate” (as defined below) of another for purposes of determining Beneficial
Ownership. Any such determination shall be conclusive and binding for all purposes of this
article.

The term "Beneficial Ownership” shall include without limitation: {i) all Voting Stock
directly or indirectly owned by a person or entity, by an “affiliate” or "associate” of a person or
entity, (as those terms are defined in Rule 12b-2 of the General Rules and Regulations under
the Securities Exchange Act of 1934, as amended, as in effect at the date of adoption of this
article}, (i) all Voting Stock which such person or entily, affiliate or associate has the right to
acquire (a) through the exercise of any option, warrant or right (whether or not currently
exercisable), (b) through the conversion of a security, (c) pursuant to the power to revoke a
trust, discretionary account, or similar arrangement; and (ji) all Voting Stock as o which such
person or entity, affitiate or associate, directly or indirectly, through any contract, arrangement,
understanding, relationship, or otherwise (including without imitation any written or unwritten
agreement to act in cancert) has or shares voting power (which includes the power to vote or
to direct the voting of such Voling Stock) or investment power (which includes the power to
dispose or to direct the disposition of such Vaoting Stock) or both.

The term "Second Tier Transaction” means, at such time that there is a Related
Person which has acquired Voting Stock by means of a Tender Offer, (a) the adoption, or
submission to the shareholders of the Corporation for approval, or any agreement or plan for
the merger. consolidation or reorganization of the Corporation with or into any other
corporation or entity, or (b) the authorization of any sale or lease of all or substantially all of
the assets of the Corporation or {c) the issuance or sale by the Corporation of any equity
securily (as that term is defined in the Securities Exchange Act of 1934, as amended) to a
Related Person or any affiliate or associate of a Relaled Person under circumstances that
holders of Voting Stock do not have the opporlunity to purchase such equity on a pro rata
basis.

The term "Tender Offer" means any tender offer for, or request or invitation for tenders
of, Voting Stock, within the meaning of Section 14(d)(1) of the Securities Exchange Act of
1934, as amended, and any purchase or series of purchases of Voting Stock at or above then
prevailing market prices for such Voting Siock pursuant to which more than 5% of the
outstanding Voling Stock is acquired in any two-year period.

The lerm "Voting Stock" means securities of the Corporation entitied under ordinary
circumstances to vote in elections of directors, considered for the purposes of this article as
one class.
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C. No amendment to the Cerfificate of Incorporation shall amend, alter, change or
repeal any of the provisions of this article, unless the amendment effecting such amendment,
alteration, change or repeal shall receive the affirmative vote or consent of the hoiders of four-
fifths of the Voting Stock and shall receive the affirmative vole or consent of a ma;onty of all
Voting Stock other than Veting Stock of which a Related Person has Beneficial OLvnership

FIFTEENTH. A. Subject to Paragraph B8 below, the Corporation shall nol acquire,
directly or indirectly, any Voting Stock, by purchase, exchange or otherwise from any Related

Person.

B. This article shall not be applicable to any acquisition of Voting Stock (1) pursuant to
a Tender Offer made to all holders of any class of Voting Stock on the same pri e, terms and
condilions and, if for less than all of the Votlng Slock, subject to pro rata acceptance (except
as to holders of fewer than 100 shares), (2) in compliance with Rule 10b-18 of| the General
Rules and Regulations under the Securities Exchange Act of 1934, as amended, as in effect
at the date of adoption of this article, or (3) for a total consideration per sh re including
payment for legal fees, investment banking fees, brokerage fees and related cosis and

expenses of the holder in acquiring such Voting Stock, not in excess of the Market Value Per
Share.

C. The term "Related Person" means any corporation, person or entity that has
Beneficial Ownership, directly or indirectly, of more than 5% of the ouistanding otlng Stock.
In determining the outstanding Voting Stock of the Corporation, there shall be ingluded Voting
Stock as to which a Related Person has Beneficial Ownership, but there shall nof be included
any other Voting Stock which may be issuable pursuant to any agreement, or qun exercise
of conversion rights, warrants or options or otherwise. The Board of Directors shall have the
power and duty to determine for the pumposes of this article, on the basis of mforrr\atuon known
to the Comporation, whether (a) such other corporation, person or entity has Beneficial
Ownership of more than 5% of the outstanding Voting Stock, or (b) a corporation, person or
entity is an "affiliate” or "assaciate" (as defined below) of another for purposes ¢ i;cietermining
Beneficial Ownership. Any such delermination shall be conclusive and binding for all
purposes of this article.

The term "Beneficial Ownership" shall include without fimitation: (i) all Voting Stock
directly or indirectly owned by a person or entity, by an "affiliate” or "associate” of a person or
entity, {(as those terms are defined in Rule 12b-2 of the General Rules and Regulations under
the Securities Exchange Act, as amended, as in effect al the date of adoption of this article);
(i) all Voting Stock which such person or entity, affiliate or associate has the right to acquire
(a) through the exercise of any option, warrant or right (whether or not currently exercisable),
{b) through the conversion of a security, (¢c) pursuant to the power to rev‘ ke a trust,
discrationary account, or similar arrangement; and (iii) all Vioting Stock as ta| whlch such
person or entity, affiliate or associate, directly or indirectiy, through any confract, rrangement
understanding, relationship, or otherwise (including without limitation any wnttevj or unwntten
agreement to act in concert) has or shares voting power (which includes the power to vole or
to direct the voting of such Voting Stock) or investment power {(which includes the power to
dispose or to direct the disposition of such Voting Stock) or both.
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The term “Market Value Per Share" means for the 30-day period| immediately
preceding the date on which Voting Stock is acquired (i) the average closing price on the
Composite Tape for New York Stock Exchange Issues, (ii) if the Voting Stock is not quoted on
the Composite Tape or is not listed on such Exchange, the average closing price on the
principal United States securities exchange registered under the Securities Exchange Act of
1934, on which such siock is listed, (jii) if such stock is not listed on any such exchange, the
average closing bid quotation on the National Association of Securities Dealers, |Inc.,
Automated Quotations System or any comparable system then in use, or (") if no such
quotations are avallable, the fair market value as determined by the Board of Directors in its

discretion. :

The ferm "Voling Stack" means securities of the Corporation entitled m['lder ordinary

circumstances to vote in elections of directors, considered for the purposes of this article as
one class.

SIXTEENTH. Except as otherwise expressly provided in this Qertiﬁcate of
Incorporation, any action required or permitted to be faken by the shareholders of the
Corporation must be effected at a duly called annual or special meeting of the‘lEhareholders
and may nol be effected by any consent in writing by shareholders, and the affirmative vote of
the holders of four-fifths of all classes of stock of the Corporation entitled to vote in elections
of directors, considered as one class, shall be required to alter, amend, or adopt any provision

inconsistent with, or to repeal, this Article SIXTEENTH. ‘
[

SEVENTEENTH. No director shall be personally liable to the Corpor;ation or any
stockholder for monetary damages for breach of fiduciary duty as a direclor, except for any
matter in respect to which such director shall be liable under Section 174 of Title 8 of the
Delaware Code (relating to the Delaware General Corporation Law) or any}amendment
therete or successor provision thereto or shall be liable by reason that, in addition to any and
all ather requirements for such liability, he (i) shall have breached his duty of lloyalty ta the
Corporation or its stockholders, (ii) shali not have acted in good faith, or in failing to act, shall
not have acled in good faith, (iil} shall have acted in a manner involving intentiong’l misconduct
or a knowing violation of law or, in failing to act, shall have acted in a manner involving
intentional misconduct or a knowing violation of law or (iv) shall have derived }an improper
personal benefit. Neither the amendment nor repeal of this Article SEVENTEE‘l[&lTH, nor the
adoption of any provision of the Certificate of Incomoration inconsistent with this Article
SEVENTEENTH, shall eliminate or reduce the effect of this Article SEVEN’TEENTH, in
respect to any matter occurring, or any cause of action, suit or claim that, but for this Article
SEVENTEENTH would accrue or arise, prior to such amendment, repeal or adoption of an
inconsistent provision. l

4. This Restated Certificate of Incorporation was duly adopted by the Board of
Directors in accordance with Section 245 of the General Corporation Law of the State of
Delaware.
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IN WITNESS WHEREOF, said Apache Corporation has caused this Restated
Certificate of Incorporation to be signed by Thomas P. Chambers, ils Executive Vice
President and Chief Financial Officer, and attested by Cheri L. Peper, ils Corporate Secretary,
this 18th day of Seplember 2013.

APACHE CORPORATION

S “Thomas P. Chambers
Exegcutive Vice President and
Chief Financial Officer

ATTEST:

By: Q—L:?%

Cheri L. Peper
Corporate Secretary

SHAREDCorpSeciCENT. INCORPORATIONWAPAAMENCRESTATE D oA, Sepl2013.Clsan.doc
16




